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PREFACE

to the English Translation ofthe Commentary to the plan

DurinS the last ren yea.s or so there has been a graduat increase in the amount
o-inrerndr oncl bu,rne,, ufllren b) \orie8,dn under;,i,"^ e.ie"ir,.r", oi;n;;oi rhi. hu.,ne.. i, -L,bjecr ro rhe ,erm. ot rhe \o-qetsidn v"".i r".r.",i.-Fi"" "i1e64. while the rext of the plan irself has always been available t" i;;tt.i,.;;
Commentar) - which is impo(ant for i1s interpreiation l^ *t. ir,;, r,,-"..i"i"i
an unforrunale situation $here non-Norwegian assure6. adjusteN *a 

"" 
1.ir.".,

have had to rely on secondhand informarion as ro .t at rrre Cim.enta.v sa", ii,,.
felr wirhin the Norwegian insurance ma.ker rhal rhis defect ought i; i;-;;;i;.Huse\er.erear \ err. pJ..ed berore rhe roprc i,. p,, 

"" ,t. .eira" r.. ,r.1";i",
m(elrne\ bel$een repre,erlali\e, nr lhe r'enfidl t n,on or Vdflne I ndrr$r.ter\-and
the Commiltee of Mutual Marine rnsurance Associalio,s. O*e !h. ma;; h;;'bee;pur on lhe dgendr. rl-e rqo organ.Tdrion, hdo no di,,..utli ," ."."trim ih,,i;"1.l-ould proride rhe ne.e..dr\ tund. for rre UJn.tdrion.
_. The difficul! task of tra.slating the often very technical conrent of thecommenrary has been performed by the Governmeni Auth..i..; i.;;,i;,.;-;.:Urfie Aorrh. A. bacx.up \uppofl.he hd\ nad M". \icot". \rit-nol 

"r 
i,,. v.,,,

lnsurance Company and Mess.s. Johannes woxhot, ..a U;r St,r.Orr"". .f1" t"ii
"rc Co\enrenr Au.hori/ed {!erd8e Adiu,rfl.. rogerher .i,t ,r].,, 

"..."i""-u,.xagnar 5\a^ldd sho sd. anpoilred {rrhon/ed A\erdpe AdjJner q,lh etecr trom IJanuary 1989. Mr. Svarstad has taken on rhe major parr 
"i,t" *".r a"".-t" i-r,"adjr.re,,,n rh i. Lonne(ri

M.. wiimot s and rhe adjusters.task has been primarily to check that rherr.n.ldrion Lotrerrl) renecr, rne IeB". drd rechni.Jt ,.i"t"n oi rr," r",".",," ,.,,
Finally. rhe re\r hJ. been n.oof redd dnd re che!ked b) M'r. John ri"r,.i. i"i.",Mandsng Direcror ol rhe ( enrrdt tnron and membe- 

"i ,r,. 
",,",r"i a*iii""!omnrreeor rIreP,dn.dndh. \.4r lnBnd-Jdn.en. iorm., oi,..,", 

"i,r,i ii,p"""..,q
section of the vena Insuraoce company.
. The rwo organizations are g.eatl), indebted to alt these genllemen, bur in panicular

the kanslator, Mrs. Gytte Borch, deserves ro be com--a.a r". r,* lrr.i..i"ri,..".krlful rraF\lJrion.
'Ihe a.m.ot rhe rr.n.tarion hd, been lo produ!e d te\r st,rLh reflecl. rhe e\".rneunrng ot the-o grlat a. J(. urare\ a. Do*rbte. tn sone .d,e. rhi, aiT hd, confl cle;srth thE arm ol producinF r rerr rhrr redd. nJru-d ) to,, 

""rr.. rncii,h,oe"i". ij"pueri( liren.e hd. been rd,en. De,pire rhe ,.icr impha.i, on -;;;i;_;;;;;;;sryle, it is, of course, possible rhat the translation d*i no, -.pr"ray "3r""f-ir,"'iriimeanins of the NorweEian orisinal in ceftain pans. wr,*. t-rrt, oi"*r. rri" ti*"
'hould nor 

.he 
pur on rhe lrdn,,"ror or rhe gen,temen B,\ in8 her b". [.;;:r;;";._ir;r.rh(, on rhe \oNeeiJn ranFLree. tr mL,.r be empravzed rr,,, ,r,. i"i"l.ii", r."i

:,,,J"r:::1lr^Ill.-1111-.tlrron 
in Lendin pJn\ pro!e. no, ro Lon\e) rhe ru ;Ieaningur Ln( r\orwe8 an onerndt.

. finall).rher+ooreani/dlron.ur.hroe\pre..lheirBrdlirud(loDer nor,(e\e.ik,
wnrcn na\ cop) rrShl rn lhe pidn and rhe r'ommenrdr\. for their immed.are ron)enl rohaving the t.ansiation made. Det norske Verilas app*, * prOfi.f,er 

"f 
tf.,. t.r"ririi".i1 ,he {me w!) J. lhe} dre pubtr.her of lhe Noiuesran 

""a ,f,. l"gr,rh,."i.", ;trhe Pldn rogelher $irh rhe Noruep:an ( ommenlar!.

Oslo. March l9Nq

Gunrarvefiing Haakon Stary Lund
. .Ce.tral Union of Commitree ofMurual Marine
Marine Underwriters Insu.ance Associalions



PREFACE

The Ceneral Committee of Del norske Verilas. at a meeting on the l8th Ocrober,
1957. resolved to eslablish a Special Commiuee to revise th; <Norwe8ian Marin;
Insu.ance PIan of 1930D. Th€ committee members, originally sixtee;;n number
besides the Chairman and Sec.etary, \,eere appointed in March. 1958. An additionat
four members were appointed later, whereby rhe comminee was composed as folto\ls:

Mr. Lars Bakke\ig, Haugesund
M.. Kare Hoy, Oslo
Mr. Odd L Loenneche., Tonsbers
Mr. Georg vedeler. Oslo
Mr. Erik Orvisjnr.. Bereen
Mr. Sverre Ho1t. Oslo
Mr. Knul H. Slaubo. Oslo
Mr. Alex Rein. Oslo
Mr. Erlins St.om-Olsen, Kristiansand
Mr. Hans (lhr. Bugge, Oslo

Mr. John Nielsen Odo

Mr. Einar Tonjum. Oslo

Mr. Einar Floystad, Arendal
Mr. Annar Poulsson. Oslo
Mr. Henrik Amelnjnr., Bersen
Nlr. Nik Holst Osld
Mr. Frode Oshoe, Oslo.later succeeded

b), Mr. Asbjorn Afserh. Oslo
Mr. Arne Bech. Oslo
Mr. C.H. Thrap-Mer-er, Tonsberg
Mr. Leif St.om-OlseD jnr., Oslo

Norwegian Shipowners Associarion
Norwegian Shipowners' Association
Nlutual Hull Clubs Committee
Mutual Hull Clubs Committee
The Cenrral Union of Mariiime

The Central Union oi Mar;time

The Central Union of Marltinle

P. & I. Clubs
P. & l. Cluhc
Under}rrite.s ofthe Fishing Fleet
rhe CIaims Adjusters
Federation of Nor$egian Commercial

Federation of Norwegian Industries
Norwegian Shipbuilders' Association
Aqr^( rdrron ol Nor$ reiun A\erdee

wirh Professor Sjur Br€khus:s Chairman and protessor Knut S. Selmer as Secrerary.

q, i'. fir.r Tee,rls. rl-(, o1 n e< rrT^rnr(d r1 rJirnnrt i .nmiuee.omDo,en
o Bugge. Hol.. \'el.(r. Rpir. Ie I sr,on-Ol.(jr lnr. be.id(. jte ( tJirmrn nnd
Secretary. The Fditorixl Commilree made a ti.sr dralt of lhe prepararory notes and
te{ts \rhich were submilted 1() and discussed b} the fu11 commiite;.

The commitree decided th.t the new plan shoutd ont) conrain rules tb. insurances
eitecred by shipowners and chanerers. and that ail rurei concernine the insurance "iLJrBn.hoLld br.er ou rn - \etj-Jle lr\rrrJr.e Ptin tor rhe( J +eoiC.od. (
commitree's firn draf! \!irh commenrxries wa5 prinled in \1a.ch t96-3 ud sent to rhe
t_ollowing irlstiturions with ! requcst for rhcir opinion: The p. & t. Ctubs
AssuranceforcDinsen Glrrd and Assuranceforeninsen Skuld. lhe Charterin!
Commitlce. The Norsegian Bankers Associalion. The Norwegian Shipownen_l
Ivlutual War Risks Insurance Associ.trion. The tvarilime Las, Com-;ttee ut rne
Norwegian Brr Association. The Coaste6 Shipowners. Associarion, The Mulual Hult
ClLrbs Committee, Thc Minisrr) ol Fisheries. The l\,Iarilim€ Directorrre. The



YI

Norwegian Coastal Vessels lnsurxnce Inslilute. the Northern Shiporners'Defence
Club, The Nor!e8ian Shipowne6' Associnrion. Norges Skibshyporek A/S
(mortsaging societl-), The Norwesian Ship Monsase Association, The Association of
Norwesian Aleraee Adjuslers. The Norwegian BoatbuildeA' Associalion, The
Association of Norwegian Insurance Compa.ies, The Reinsurance I.stilute, The
Reinsurance I.stitute for Fishing Cear, The Shipownes' Mongage Associalion, The
Association of Local Shippins Lines, The Cenlral Union of Marine Underwrirers, The
Norweg;a. Shipbuilders' Association. The Shiptechnical Society. The State wa. Risk
Cargo Insurance. and the Federation of Nor\!egian Transpon Use^.

Op;nions were received from Assuranceforeningeo Skuld. The Norwegirn
BankerJ Association, The Norwegian Shipowneri Mutual War Risks lnsurance
Association, The Mulual Hull Clubs Commitlee, The Norwesian Shipos.ers'
Association, The Associalion of Norwegian Average Adjusters, The Central Union of
Marlne Underwrilers. The Marilime Directorrle, The No.wegian Shipbuilders'
Association. The Shiptechnical Society. After the opinions had been considered by the
committee, a.ew, final drafl wilh supplementary commentaries we.e forwarded in
Janrary 1964 to Del norske Yeritas for funher consideration. This d.aft was adopted.
wilh a few minor alteralions. at an extraordinary meetinS ol the General Committee
of Det nomke Verilas on 81h February i964-

Oslo. September 1964

Od.t I. Loeknechen
Chairman ofihe General Committee of Det noEke Yeritas



CONTENTS

PART ONE
PROVISIONS COMMON TO ALL TYPES OF INSURANCE

Chapler I Introductory p.ovisions

l. Dennitions ............... I
2. The Policy 1

3. Reference to Norsegian law .... ...... ......... . 2
4. Period ofinsurance 1

Chapler 2 C€neral provisions concerning lhe scope of the insuranc€ .. ................. . .....

STJBDIVI5ION I INTF:R},5TANDINSURA8LEVALLE,,.,,.,,,,,.,,,.,,,,....,.,.,,.,,.,,,,,,,
a 5 Inler(.1compri.ed hI lhe in,uran.e ..........

S 28. Cases where the insurer cannot plead insufficieni disclosure . ......................

$ 30. lnsurer\ righl to require pafiiculaF from the classilication sociely ...... ......

) 3:r ln,urer. flghr lo lerrninare rhe in.urJn.(

$ 35. Case! where rhe insurer cannot plead alieration ofthe risk

36

37

11

37

41

41

ll
lt
l5
22

22

26

77

30

ll
3l

5

6

1

8

S 6. Insurance not related lo any inlerest
$ 7. Insurable value ...
S 8. Assessed insurable \alue ... ... .... ........... ..

! o I nder in.ur n.e
! 10. O\eFil,Jrrn.e .... . ..
g ll. Insureis liabili!y when the interest is also insured wirh anolher insurer .....
$ 12. Recou6e bet!een rhe insurers when the interest is insured

with several insurers .......... ...... ........................... ...... 8

13. Reductjon olthe sum insured .... .... . .... ..... . .... ............. ...... .................... ............. e
14. Duty ofthe person eliecting the insurance to notif) other insurances ........... lo

SUBDIVISION 2 PERILS INSLiRED AGAINST, CAUSATION AND LOSS....,.,.,,,,,,,
S 15. Perils comprised b] an insurance against marine perils ....... .. ..........................

S 16. Perils conprised by an insurance against war perils .............. .. ..........................

S 17. Perils insured aSainst when it is no1 agreed whar lhe insurance comprises ..

! 1". ("L.Jrior ... ..
S 19. Principal .ule ofthe assured s burden ofproof . . . .

S 20. Combinalion ofperils ...... ---'.-- -- --
$ 21. Combination ofmarine and war perils ..

S 22. Lolses deemed to be caused ent;rely by war perils ... ...... .._-_-.._-___ __-
S 21. Loss attributable eitherlo marine or \,! ar perils ......-'.__'-_-_'. .....

Chapter 3 Duties oI the p€ron effecting the insunnce and ofthe assu.ed

SUBD]V]SION 1 DUTY OI DISCLOSURE BY'THE PFRSON
EFFI'TI\G THF INSIIRAN'I

S 2:1. Scope ofduly ofdisclosure

S 26. Other neglect ofthe duty oldisclosure
$ 27. Neglect ofthe duly ofdisclosure not imputable ro rhe person

elleclrng lhe rn,urdnce

$ 29. Insu.er's duty to notiry

SUBI)IVISION ] ALTERATIO\ OF THE RISK
| 31. Alrerarion olrhe ri't ..
S 32. Alteralion oflhe risk caused or asreed to by rhe assured

S 34. Assured s duty to notify

l4

l4
l5
35

36

l8

! 36 In,urea. dut) Io nority



VIII

)1.
38.
39.
,10

$4r.

$ 4t.
$ 44.

g 51. Assured's dury !o avert and minimize the loss ...... ........ .................................. .. 5s

S 5.1. Cof,sequences oflhe assured .egleclinS his duties........................................ 56

SUBDIVISION 5 CASUALTIES CALS FD INTI\TIO\At,I.Y OR NFGI IGFNTI.Y
BY THE ASSURED 57

$ 55. lnte.t .... .. . ............ ................ ...... ...... .. s7

$ 56. Gross negliSence . ............... 57

$ 57. Insurer\ righl to lerminate the insurance ... .................. . .. .. ...... ...... .... ...... .... 57

S 58. Circumstances precluding the applicatlon oflS 55 ro 57................................. 57

suBDMSloN 6 TDTNTIFIC,ATION ..... . .. . .. ..... ,..... .......... 59

S 59. Faults and negligenceofthe crew ................................. 60

S60. Faultsandnegligencebyapafi-olneroflhelhip..................................... 60

$ 61. Identification in other cases ... ...... 6l

Chapre.4 The insurels liabilily .......... .................. 6l

SUBDIVISION I CENERAL RLLES CONCERNING
TIiE INSURER',S LIABILITY .... .... . .... ...... ... .. ... .......... .... .... .... 6l

$ 62. Tolal loss .. .... . .. . . .. . .. . 62

g 63. General monelary loss and loss resulting from delay ... .... .. . .. . .. . .. . . 6l
g 6i1. Costs of pror iding securily etc. . 6-l

S 65. Costs oflitisarion. 6l
$66. Costsinconnectionwirhthesettlemenlofclaims.......... .. 6.1

g 67. Costs lhrough measures relating lo sereral interests 6,1

SUBDIV]SION 2 LOSS THROUGH MEASURES TO AVERT OR
MINIII{IZE THE LOSS 64

g 68. Psrticular measures to aven o. minimize the loss .. . 66
g 69. Loss through measures relating to sereral interests .. r0

$ 70. General averase... 7l
g 71. Generalaverage apponionment where the inter.sts belonp ro

the same person ............. - . 1)
S 72. Damage to and loss oflhe subjecl malter insured 7l
g 73. Assuned general alera8e ............. .. -. . 7:l

SUBDIVISION ] INDEMNITY IN RESPECI OF \SSLREt) S LI \BILIT\
lo I hlRD P\Rrlr5

q'r. Prn.it"l ru e ..... .

E '5. cro.. liabili.ie. - .. . . . ... .

.. 74

.. 75



i -A. I iJ,JU or pruhibired rerm. ulLo
$ 77. Objecls belongins to the assured

S 
-8. Dererm,rauon "lrhe d..ured . lidhr'ir. ..

StTBDMSIO\,1 THE SLTM INSURF.IIAS LINIITOF
I\5URfR'S LIAtsILITY , ,

tx

78
'19

s 80.

s 81.

s 82.
Limit ofliability in the casc ofcombination ofperils
Insurels right to aloid further liability by palment ofthe sum insured

80

8l
81

{ 7q PrinLipdl ru le
L rhilit) in er.ess oI Ihe s!m insured

Chlpter5 Claimssettlement

SUBD1VISION I ( LAIMS STATEMENT. INTEREST.
PAY\TENTS ON,{CCOUNT ETC. ........... ......_ _-'--'-_- 82

S 83. Assured s dury 1l) provide particulars .nd documents . ...... .... . .... ........... ...... 82

S 8.1. Claims statemenl. .... ..................... 8l
$ 85. Rales olexchange .............. ................................ 83

$ 86. lnterest on !he claim ......... . ......... ......... .... ...... .... ........ ..... .... . .... ....... ............ E3

$E7. Disputearisingoutof1heclaimsstatement........................................... 8.1

$ 8E. venue . . .... .......... ............ . ... 84

S 89. Dale on which serllement falls due .. .... ..,.-- - . --. E4

S 90. I.sureas duty lo make payment on accounl .... .. ...... .... . .... ... . .... ....... ...... ..... 85

S 91. Payme.t on account where lhere is a dispute rs to which insure.
is liable for the loss .. ....... . . ... .... . .... .... ......... ... .... 8s

SLJBDIVISION 2 ASSURED'S LIABIL]TY TO THIRD PARTIES ,. . ... ....., ,.,,., ,.,,,, 86

S 92. Assured\ duries where . cl.im for drmases covered b-v the insurance
is made against him ............... E6

li 91. Insurer's right to take oler the handling ofthe claim ..... . .. . ........... ............ .. 86
g 94. Decision on quesrions concerning legal proceedinss or appeals .. ....... .... . . 87

S95. Provision ofsecurily -----.----.---.-.. .................... E8

SUBDIVISION 3 ,\SSURED'S CLAIII{ FOR DAMACES
ACAINST THIRD PARTY ,.,.,,.,....,..... 89

$96. Insurer's riehl oisubrogxlion lo lhe assured s claim for
damaAes aeainst rhird p|nr . .... .... . .... .. .... . .... .. .... ..... .... . .... .... .. ...... . ... E9

$ 97. Wai\erolclaimiordamaees..... ...................... eo

S 98. Assured s duiy !o assisl lhe insurer wirh information and documents . .... . .. 91
g 99. Assured s duty to mrintain lnd secure lhe righl to claim ...... .... . ...... .... .... 9l
g I00. Decision on quesrions conccrninS lesal proceedinss or appeals . .. .... ..... e2

$ 101. Salvaee remune.ation which includes compensrtion ior
loss covered by the insure .......... 9l

SUBDIVISION 4 INSURF.R'S RIGHT OF SU I]ROCATIO\ TO T}IE
SUBJE'T MATTER INSURED ON P YIUENTOFCLAIM ,.,.,.,., 9]

S 102. Insurer's rights in case olt6ral loss .. . .. .... . .. . .... . .... ...... ....... el
\ l0l. lnsurcas rights in case ofdamlge .... .............. 9l
\ 10,+. CharSes on the subject maucr insured .. .. . .... ..... ..... . . .. . .... . 9,,

li 105. Preserlarion ofthe subicct mattcr insured .. . ......... . ........ . . . . . .... ..... . .... ..... . 95

| 106. Insureas rightio indemnificalion in respectofdamage to
the subiect-matte. io\u.ed .... . .... .... . .... ..... ...... ...... 95

SLBDIVISION 5 TIME llAR Or- ( LAr\rS.. 96

ij 107. Time limirtbr notificarion olcasualty ..... . ..... 96
{ 108. L;mitation ol aclion where the insurer has relused the claim ..... ......... .. . ..... el
S 109. Exrension oftime linit on accounr ofhindrance

on lhe pa.t oflhe.ssured .....--- .-- -. 97
I ll0. Threeyeari limitatio. ......................... -. -- ......-. .-'.-. 97



x

Chapter 6 Prcmium

$ lr'. Prlmenr olrhetremiun ..
{ 113. Insurer's righr lo terminate the insurance in case of

non pdlmenr olpremrum
. I l4 fte eflecr ofpremium remrnde!
lll5.Fullpremiumincaseoffraudanddishonesty.............................................
) llo. Premrrm .n Ld'e oI lurdl lo* ... . .. . . .. .. ..

ii ll7. Additional premium where the insurer's risk becomes

127. Scope ofthe rules .. ............. 105

l2lt. Duly ofdisclosure .................... to6
129. Loss ofassured: riEhts owinS to acts or omissions of

the person effecting the in . ..... - - . --- --'---.. . lol
130. Amendmenls 10 and lerminalion or cancellalion of

g.eater lhan o.iSinally assumed .... . . . .... ...... ...... ...... .... . .... .... 1(r0

S I18. Addilional premium \rhere the insurance is prolonged .. .. .... . .... . ...... .... . t0t
g I 19. Lapse ofright !o premium where no risk attaches for the insurer ... ..... . 102

$ 120. Reduction of premium wherethesum insured is higherthan
the value ofthe interest .. ............................. t0:

$ l2l. Reduction ofpremiurn where the period olinsurance
provesshorlerlhanagreedortheinsurancebecomesinoperatile.............. l0l

1122.Reductionolpremiumwhentheshipisinporl.................................... l04
g 123. Calculation oflhe time the sh;p is in port .......... . .... . .... ........ ...... ...... ...... l0.r
S 124. Removalofthe ship ............... ..... .................... .. t0,l
S 125. Cases where the insurer is entitled 10 full premium for

the time the ship is in port ..... . .... . .. . .. .. .... ... . ..... . ...... .... . r05

Slz6.Claimforreductionofpremium.Charseon.elurnofpremium.................. l0s

ChapterT Insuranceoftheinterestofthi prrty..................................... ........ 105

99

CI

al

$

$

$

s
the conract ofinsu.ance .........-- -'.. .__ __.-_....... lo?

g l3l. Setllement ofclaim to7

S132. RighBoflhe;nsureraSainstthepersonelTectingtheinsurance......... tor
S 133. Change ofownership ......................... ..................... 108

Chrpte.8 Insurance also coiedng nortgagee's interest...... ..... ....... . .. . .... . . loS

S 134. Mortgagee s rights against the insurer. Notice ol mofigage .. ll0
S135. Nolices oflerrnination rnd other disposilions concerning the iniurrnce ltr
$ 136. Deviation, alleralion olthe risk ... ... :
g 137. Handling olcl.ims, claims stalements etc. .......... lt:
$ 138. Payment ofcompensation :

Chaprer 9 Relitions between the lelding insurer and the co,insu.e.lj Ll r

S ll9. Definitlons |l
Sl40.Thelelditleinsurelsrighlto.ctonbehalloithecoiniur:.. |.1
S l4l. Notificarion etc. in conneclion trith casualtiei l15
I 142. Sallage ll5
$ 143. Retai.s ll,\
S 11,1. Prolision ofsecurity 6

S 1.15. Dispure with third parties .... . .. tlr
S 1.16. Statements ofclaims ....... ... 117

$ 147. venue .... ... .. |i



PART TWO
HULL INSURANCE AND SIMILAR INSURANCE

Chapte. t0 General proyisions cotrce.ning the s.ope otth€ hult irsurance................. lte

$ 148. Objects insured ........ ............. ............. I re
S 149. Obiects lemporarily remoled from the ship ... .. . . ...... t20
$ 150. Loss due to ordinar) use...................... ................. r2r
$ l5l. Insuraoce on (full condition, ........ ......... ................... r?l
S 152. Insurance(againsttotaliossonly,(T.L.O.).__-_-.................................. 12l
$ 153. Insurance <against toral loss and general averase conrribution onlv, ......... l?,
$,54. ln.u.ance aCarnqroral lo\\.Brner'd\eroEe.nlUiburion

andcollisionliabiIityonly,................... ................ t)2
$ 155. Insurance (on strandinS te.ms,
| 156. Duratiooolyoyageinsurance...........
r l5- Prolonsalron ol rne in,Jrdnc< . . .. .... . . .... . . .... 2,
$158. RiShl of terminarion in the case of l luctuations in markei !alue . .. .. .......... ... r24
S 159. lnsurels lisbility where the ship is satved or assisred by anorher ship

belonging to the assured . .. ............ l:5
9160. Reduction ofliability inconsequence ofa hull,interesr insurance................. 125

Chapter Il Toial loss.

$ 16r.
s 162.

$ 163.

$ 16,1.

s 165.

$ 166.

$ 167.

$ 168.

$ 169.

$ r70.

Total loss .. ...............
Salvage attemprs .. . .. .......
Condemnaiion ...........
Condemnation in case olcombinarion otperils
Request for condemnatio
Remo!al ol rhe ship.......
War risk insurer's Iiability lor removal otwar-wreck
M;ssing or abandoned ship ........... ........ .... . .. ..

Seziure, requisition. piracr-. ............. .............
(,eneral pro!isions resarding missing o. rbandoned ships, or
sh:p, { lereol lh( "..Lred h... t <er depri, ed

126

127

127

lll
132

I32
lll
r33

133

$ 171. Prolongarion ofrhe insurance where il is unceft!in $helher
a claim can be made in accordance wilh gg 168 and 169......... ................... I],r

S 172. Insurer's liabilily subsequent to the casualt) Sning rise to a ctaim
in accordance with SS 162. 163. 16t or 169 .-. .. _- - . ............................ ll5

Chapter 12 Damage ........ ............ Lr6

I l-.1 P inLiFi rJl(lun.e.nrlgin.Jrpj.tr_t-it \ lrb
$ 174. Clainr for unrepaired damase .. .............. .......... Br1
S 175. Wear and tear. laul1l- material erc.
al". I u* (\LlJoed rrun in. rer.liJo: \ .... ..... ..1
$ 177. Deferred.epairs 

150
$ 178. Temporary rep.tirs _..-...................... r5l
$ 179. Costs incurrcd iD expedirinS rhe repairs .. ... . .... ..... . ... .... . L5l
S lE0. Repairs to a ship that is condemnabte ._. - .... ... ......... lrj
S liil. Surley oldamigc .......... ..... r5l
I182. lnvitltion to tende
S l8l. Choiceofr.rairlard...... ............ ....... ...... ......... ....... .......... 1;l
S 1E4. Removllofrhe ship ................
$ l8-\. Di\ision ofexpens . .... .... r-\5
i 186. lce damage dcdu.tion ...........-
6 lr- \ld.hir<r\ dardg( d(uurl on. . . ... ,"



ACCOUNT OF A THIRI) PARTYT PU RCHASER S INTEREST ....

E 2lr. Objecr' ,n.Jred
J 2 :. ln'urJ\le \dLue .. ..

q l' l. Tordl lo..
q'14. Reie ence roo,l'errJle' ........
SIIBI)IVIS]ON ] INSURA).I('E OF SHIPS UNDER CO\STRUCTION

FORBUTLDFRSOW\ A(COUNT ... ......... 181

$ 215. lnsurable value . ............. 181

S 216. Period ofinsuran. ........... 182

S 217. Total loss

S218. Relerence to other rules ... ...... . -- --'.'.- - . - rrJ?

180

180

lril
181

Chapter l5 Hull-interestinsurance

S219.Definirionofhull'interest................... .................................. l8l
S 220. Insurefs liabilily for total los! ... . .. . .. . . .. . . l8l
1221. Insurer's liability in respecr oldamages in collision cascs ........................ lE4

1222. Referencero1herulesconcerninshullinsurance................................... r1r4

| 223. Restricrions on eiiecing hull'interest insuran . . lll4

Chrpter 2.{ Insurance of freighi-interest ..... ..... .... ... .. . .......... .. .... . .. . .... . .... . .... . 18'l

S277. Definition offreisht interesr ......................... ............................................ 184

ig 27il {nd 279. Scope ofthe insurance. Reference to
lhe rules co.cerning hull i .......... ...... ...... .. 185



PART ONE

PROVISIONS COMMON TO
ALL TYPES OF INSURANCE

Chapter I
Inlroductory provisions

A number ofprovisions ofr general nalure, which are difficull to fil into the plan\
,'rem in dn) orher $d). are (ompileo rn rh. (hdprer.

g I ofthe 1930 Pl. stales thar rhe provisiolrs ofrhe plan (apply when an inrerest
which is connecled with either ship or goods is i.sured aSainst rhe perils to which
.hippine or ,ea.rrriage r. e\po.ed". \o.imildr pro\.<,on i, incorporared in rh.. ptdn.
The Marine lnsu.ance Plan is a standard conlract which shal be in effecr between the
panies to the extenl reference;s made ro it in the insu.ance conracr itself. There is
norhing ro pre\enr rne mJl,ng ol dn dsreemenr conce.ning marine in.urunce uirroui
an\ refe ence ro rhe Plan rnd. on lhe orher hdnd. rhere.. in pnn(ipte no rer-on qh\
rhe Pldn.hoJld nor he u'ed .n connecUon sirh in,urdn.e on tand. jhu,. il prd,ric;
reference has to a large extenr been made to the 1930 pl. in connecrion with insurance
of carriage of goods by rail or lorry.

Howeve.. the detinition of (nari.e insurance, in secrion 59 ot the lnsurance
Contracts Ac! (hereinafter called (tCA,) is of real tegal sisnificance_ This is because
some of lhe mandalory ruies contai.ed in ICA do nol appty to marine insurance (see
in panicular sections 10, subsection l, 50. subseclion 3. 51. subsection 3. and 54
'Lb-e.rior ', One 'hould lherelore be atrJre ot rhe td\r rh r conrrdclLdt treedom is
correspondingly iiniled ifrhe Plan is incorporated in a contract outside the area which
is (marine insuranceD according ro the law. However, rhere is no praclical need 10 use
this Plan outside actual ma.ine insurmce. The types ofinsurances which it governs
hull insurance and simila. insurance coniracts, p. & l. insurance and freighainsu.ance

are all insurances where marine perils witl constitute rhe entire fie1d of perils, or
at leasl a ver) e$ential parr ofthat field, cf. seclion 59, subsection 2. of ICA.

S 1. Definitions
This paragraph coresponds to lhe (Explanarion of Terms), incoroorated in the

'ojo Pl. bul i( rnLlude. -e\erdl more colcepr,.
Subparagraphs (a) (c) are in accordance with the definitions contained in section

2 of ICA and require no comments.
la'A u,e. lhe qord -ddmdge- r. a cotteoi!e de.rgnrrion of ph\(rcat damdse.

Lo,r. liabrlir) for dJmage, and dnI orher los, $hrch rhe in,urer.rritt compen.ir.
under lhe rerm. oI lhe conrrJc1. lle ,dme rermrnotoe! $a. u,ed rn rhe .9j0 pl. tl1e
Plan has abandoned fiis terminolosy, the word (loss, being suSgesled as the
collective designatiofl, cf- subparagraph (d). Accord;ng to generat usasiitris is a more
comprehensive concept lhan <damaee,. which tends to suggest physical damase.



iunu, ,, ann...or. u"nieved is tha! the word (damage, can be used about physical
danage, cl subparagraph (e). On the other hand, the word (loss), must somelimes be
used in a some(hat different sense, namely as a slnonym for (lolal dest.uclion).
Here the Plan here uses the lerm (loss of,. cf. e.s. $ 22 (c) which refers to <loss of or
damage to a life-boat attributable to its having been svu.g ouo.

The distinctio. in subparagraph (0 between (panicular averase, and loss which
is indemnified in general average ]s deepll, and lrdditionally rooted and requires no

The commiltee funhe. considered defininS <casualtyt as (an event involvinS a

loss which, according 10 its cause and nature. is colered by the insurance,. However.
the commiuee decided to drop a.y allempt a1 a definition as the word (casualty, is
not used endrely unambiguously in lhe various provisions of the Plan. Despile the
fact rhat the Commitlee in thh way gave up Siving rhe concept a clear-cut conte.t,
there is hardlv any reason lo believe that the use of the word will creale aoy praclical
difficulties. In practice lhe concept has a cert|in esrablished meafling, \thich will also
provide Buidance in future. lnler alia, <casuahy, in hull insu.ance describes the
contras! to general wear a6d lear. corrosion a.d other similar impai.ment. Ihis is the
way the word must be inrerpreted, inter alia in $ i63 (the Condemnaiion Rules).

Sometimes fie word (casualtl,, t,ill be used where damage has arisen as the result
ofa peril lhal occurred a! an earlier point in time, cf. fie Hektor case, where the peril
struck previousl! in the form of the fallins bomb (ND 1950.458 NH, cf. below under
g l8). A casualty wilhoul damage is also conceivable. A. example would be a

srounding which did not result in any damage. In such a case ihe grounding will mean
thar the assured's ordinary duties in the event of a casualty shall be performed (cf.

l{ 52 54), even ilit should turn oul laterthat the !e$el did nor sustain any damage.
Definitions are also lo be found i! cenain olher places in lhe Plan. see e.g.

$$ l5(b), l6(b) a.d a8.

| 2. The Policy
Thir paragraph corresponds to ! 12 of the 1930 Pl.
Under the 1930 Pl. the insurer was noi obliged to hand oler the policy until the

premium, or at any rate the first instalme.t of lhe prenium. had been paid. This rule
is superfluous in shippowner's insurance, as it is never necessary to present the policy
when making a claim.

g 12, subparag.aph 2, ls! se.tence, of rhe I9l0 Pl. contained a superfluous
regulation concerning the contents of the policy. The 2nd senlence of the same
subparagraph established that written provisions shall prevail over the printed rcxt.
This follows lrom general principles of interprehlion and need Dot be stated.

g 12, subparaS.aph 3, of the 1930 Pl. stipulated a 3 dav-time-limir from receipt of
the policy for raisinS objections. Such a. absolute rime-limil may be unreasonable fo.
both parties. dependin8 on the circumstances. and the Plan has therefore incorporated
rhe general rule of conkact law that any objection to the written confimalion of the
agreement must be made withou! undue delav.

The rules contained in this paragraph will apply cor.espo.dinSly to a8reements
concernins nmendments of th€ original insurance contract. It follows from generally
.rccepted business standards that amendments shall be confirmed in sriling, and th31

rhe other party shall make his objeclions to such confirmation without undue delay.

13. Refercfteto \orsegian law
This para8raph is new.
Ii is in actual fact obvious that a dispute belwee. an assured and an insu.er, who

are both resident l. No.way and carry on rheir business activllies there, musl be
decided on lhe basis of Norwegian law. It is also unnecessary 1o stale that when
deciding the dispute the general principles for the application ol the various sources
of law must be complied *ilh. In other words. one mu\1 firs! look al the aclual
contract entered inro and lhe related aspects of interpretation, next the prolisions
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conlained in the polic:, form, the Plan. ICA and fina1ly, if none of these soLrrces give
any clear 3ns$er. .esorr to the (general dockines ol law).

Howerer. rhe provision mdy acqnire a cefiain significance if borh parties are
resident outside NoNva). 1t is quire common that a risk is covered wrlh a Noriegixn
leading lnsurer, while one or more of the co-insurers are foreign. The paragriph
esnblishes that also an lsreement wilh a foreisn co-insurer is subieq to Norwieian
law. cf. S 1,17. under which legal proceedings againsl lhe co-insurers may be insrituled
in a Norwegian court in such cases.

Ir may also occur ihat Norwegian conditions form ihe basis of insurance coniracts
enlered into wirh a foreign leading insurer. If lhe hrter does not accept Norwegian
!enue. the assured may hxrc to instilute legal proceedings outside Norwav. In su;h a
cd.e rhr. pdrdgrdh {ill medr lr. rh( lor<ier.nun mu{ -npl} \orueeid; J$. nro,,
ded the contract does not include.t contra.y provision as to ihe back8rou.d l;w ro
be rpplied. Whether an erplicir lorum clause rvill also in\olve a reference to the
substanlive lau oflhe relelant counry musr be decided in accordance vith Be.eral
rules of pri\ate international law. Ir must. howeler. be slressed that lhe plan is very
. u.el. bor nd ur u h \oruegid in.Lrance ldq dnJ rhd .r sijt u,udt \ i1\ot\e, lor
or dilliLLrri(. ro Jpfl\ J 1on.\Jd1J n.\rdr ras is dpptred d, br.\eruu;d tdtr

Il a foreisner concludes an insurance contracl with a Norwegian insurer on rhe
lerms of the Plan. he will hale to sue the insure. in No.wav and Norweqixn law wilt
dppl). Al,o lere. hose!.- ir '.d\ he nracric lro (olclJoe d drrrererr agieerenr. e.g.
\yhere the person effedinS the insurance is resident in another Nordic c;unrrv. It wil-t
n.rd \ repre.enr Jr) .re.rJl drllic rr e, .o .ppl. (.s. su(Ji.h o- Dai..t- tdn':n-redd
ol NoNvegian.

fte Comminee also ronsidered refer.ing to the Commen!ar) to the plan as a basis
for the .esolution of disprtes. bu! rej€ded this idea. So tar as the Norwesian couns
Jrecon.erneoirr.prub"bl\ot lI'.(.mpon nte$herherornorrereren.eh".erpr*,t)
been made to the Commentary. The Commenlary will be appl;ed in rny event. rle
purpose $ouid primaril) be ro make rhe Commenlary (admissible evidence, in
proceedings in an English court. However, fiis is hardl! r very weiehty facto.. in view
ol rhc IJ(. .ld. . a.e. re dr:n8 rn rhe Nurq(8..n nrfi1e :n.urJnLe rerm. Jre \ er\ rar et)
tried belore English courts. Such a provision might tunhermore make insnrr;ce an;
re-insurance in [n8land difficuh during rhe initial period atter rhe adoprion of the
nen te.ms if the Commentary were not available in a lranstation at the s;me time as

Ler Lhe Pldn rhL. ooe e\pti(ir retererce lo rhe aornmelrdn.
ir ru.r re\erLl(1e..(irn more \eishr," con"..,i." *,rr,," inr*n-euii.. irun;.
normal for prepdratory documenrsrof srxlutory Acls. The fxct is rhat rhe entire
commenrary has been rhoro!8hly discussed and approved by the re\ision committee,
xnd il must lherefore be regarded as a pan ot lhe standard conlract which ihe plan

S ,1. Period of insurance
This parag.aph corresponds io S 25 ofthe 1930 p1. and HuI policv A 1.1

lhe rJl( Lonidined rn r25 \o. I orrhe tqlrr pt. ro rhe etfecr rhar toLJt Ume i\
decisive in time policies, had been amended in the Hult policy to rhe effect thar
Central Eu.opean Mean Time was to apply. cf. also g 7 of the p. & L Rules. This rule
has been incorporated in lhe Plan.

The rule relaring to an extension of time policies contained in g 25 No. 2 of the
1930 Pl. has been deleted lrom the Hull policy. and also on rhis poin! the plan follows
rhe Po'ic). A. regdrd, prnlongarron oi rl,e rn.urdr.e {hen rha re..et ra. .Jrarned
damage which musl be repaired in order ro maintain her seawofthiness. and when ili. ur.en.rn {h.r1er rre in\ur<d i. enrrrted ro ciJim compen.drion foi a roral to,.,
reference is made to SS 157 and l7l.

ALcordirg lo )2. \o. 2. .LbpJrrB.dph l, or rhe tqJn ptdn rhe Drolonoarion
Dro.i.ion conrdined in,he f.r.r pdrJpraDh cpptied.imitJrt) rhen a rime or v-oraee
insurance ceased by reasofl of notice of rerminalion or cerhin other c;cumstar""'..



The coresponding rxles of the Pldn are inco.porated in the relevant rules as lo
terminalion, see $ 17. subparasr!ph 4. $ 19. subparagraph,3, S 41, subparag.aph 3, and
s s0.

g 26 No. I ol lhe 1930 Plan gale cerlain rules concernine the durarion of a vovage
insurance. The rules were nol ver) praclical and have been deleled. As reSards voyage
insu.ance, lhe Plan conlains only one provision. I156, which corresponds !o | 59 of
the 1930 Plan.

S26 No. 2 of rhe l9l0 Plan funher specilied rhe voyage concepl, which was
relevant only in connection wilh the cxlculation of the deduclible. The Plan does not
use the voyase concept in this connection (cf. ! 189). and the rules have therefore been
deleted. If voyage deductibles are nipulated in the insurance contract, it will also be
necessary to agree on supplementary rules defining \rhxl shall be regarded as one
voyage for lhe ship in queslion.

A 14, subparagrdph I, of the hull polic! aulhori,ed arbilralion under the rules
contained in S 3:1 of the 1930 Plan if the vessel changed hull insurer from o.e conlract
to the next and there is doubt whelher a damage shall be paid for by the earlier or the
later i.sure6. As the Plan does not authorize arbitralion in similar silualions. e.g. in
the event of combination of perils, arbitralion has not been prolided for in this case
eit her. The question would therefore possibly h!!e to be submitted to the courts a.d
will normally be decided on the basis of the rules contained in ! 18- However. both
insurers will be obliged to make a proponionare payment on account, cf. S 91.

Chapter 2
General provisions concerning

the scope of the insurance

Subdivision I
lnterest and insurable value

This subdivision corresponds to sections 35 :14, 54 and 75 of the lCA. and to
Chaprers I, IV and V of the 1930 Plan.

$ 5. Interesl compris€d by the insu.anc€
This paraSraph corresponds 10 S 16, 2nd paraS.aph, of rhe 1930 Plan. and seclion

36 of ihe ICA.
The Plan uses rhe same te.minology as ICA and lhe 1930 Plan, viz. thal i! is not

the objed itsell but the assured\ financial interesl in the objecl which is rhe subject
of lhe lnsurance. Used in this manner the inleren terminology is an expedienr means
to creale flexibility and a range of valiatiofl in the i.surance. In panicular it mus! be
emphasized that se\eral pesons nay be allowed to irsure esch their own inrerests in
the object (e-s. owner and mortsasee), and it is fairly simple to 1is1 the irems of loss
for which the assured can make a claim under each individual insurance (the inierert
in the capital lalue of the ship is covered by hull insurance, the income inrerests by

However. one musl be aware of the facl that the word (interest, is also uie.l in ,
somewhat diference sense in marine insurance, !iz. to designate cenain capiral or
i.come interests in future earnings which are not comprised by an ordi.ary hull or
fre;8hr insurance. There is ihus a (freighl interest insurance, wh;ch comprises other
income interests tha. those covered by ordinary freight insurance.
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This seclion applies only ro propeny insurance (e.g. hult insurance, equipment
insurance). Ifthe obiecr is deslroyed or damased the assured mar - in the absence
nl dn\ otherdgre(menr nnl\ ..aim LUrten.d ion lor .lem. ot to- shich refer ro
the aclual capilal vrlue ol the object. and nor tor rny olher toss which he mishl
.r'rdin. e.g. lo* .u.. -'r, ng lrom lidDrl l) ru pav d_n-ae. r, a rnr.d
nrn\. lhe re,er\drion -or,o lo{. trom rn:. P,Jn. relEr. rn lhe tidbi r co\er dttb.de,1
h\ rh( In.Jr<r b\ ,'nue "iorher prori'iol, rn lhe Pt"n in re,pecr or co.r. otprerenr,e
measures and seneral average contriburions (9968 ft) and i. so far as the hull
insurers are concer.ed collision liabiliry (Chapter l3). See in rhis connection SS 6j
and 74 which repeat and elaborare the limllalioD of rhe insurer,s liabitity.

$ 6. Instrnnce not related to anX interest
This paragraph corresponds to I 3, subparasraph i. lsr senience. of the t930 plan.

rnd ro ,e!rion lr o'' l( A
A valid insurance cont.lci is subject !o the.oodilion thar the Dany listed as the

a.,Jred lJ\ d lndnc.-l i e*.r rn rhe .Jbie('-ad,rer'n-Lred. 
^ 

-udger ir.ur.nc(..
where it has been clear lrom rhe very stlrt that lhere was no insurable inreresl is
therefore invalid. Similarly, the assured will be unable to ctaim under the insurance
for loss occuring after the interest has passed inlo orher hands, e.g. when the ship is
tinally condemned or passes ro Normalty .tso th; ne$ peAon who
becomes ownerofthe ship\ili Dor acquire rhe position ofassured u.derthe insurance
contract. cf. $t 127, subparlsrdph 2. and ltl.

h is dilllcuh to stipuldle rhe requirements rhich musr be sarisijed in order tor an
interest to be insufub1e. As a slafling poinr il crn be said rhlr the interest can be based
on any financill relationship bexleen rhe assured and rhe ship (owne., mortSagee,
charterer, user, claiman0. Furlher. the interest musl ha\e some financial value so ihat
the xssured will sufler a finxncial loss if the inlerest is destroyed. However. one must
to r cenain exrenr allow scope lbr subjective assessmenls in connecrion vith rhe
valuation of the interesr (ci. freighrinteresl jnsurances). Fo. this reason the
requiremenr specifically stipulated in the 1930 pl. that rhe interesr <must be
compu13bte in monev, has been left out. This term sugSesls that lhe interesr musr
harc an objective value $hich can be derermined bv more or ress anvbodv. Such a_eqJ,-emenl rdn nd-dl\ .e mdd(: ulen d..e..ed rr.ur-bt. \dtJe. are J,ed rhc
assured\ osn eralurrion ollhe obtecr must be ofa cenain importance. The necessarv
guaranlee against abuse is implicit in the rules relating lo the re!ision otthe vaiuriio;
ct lE.

Under se.tion 35 of I( A it is also a condilion thal rhe insurance shal relare to a(lawful inrered,. The same applied under S2 ofrhe 1930 pl. Wh.t exacllv iq mernr
b\ rhr,,eqi r(menr . \e.\ dittr.Llr r..l.l( tr i, 1.net\ tteJr rn-r ror "ni untr" ,
u.eoirl"(ubi..r in.ured,ill uef-'erheJ..ureoolh..rshrrornrur.rierunr.,.r
of insu.ance. When applying the rule one mus! theretore kke inlo considerarion both
what t)rpe of provisions are infringcd.lhe exlent ofrhe unlawtut acti\ities and to what
ertent the assured is dware of the i-lcts. The prohibition agains! insurinq an (untawtul
inreren i. rheretnre clo.eI boLrd Jn uirh rhe irohibir on dgd n.r u.i;s rte,hro ior
LnlrtrlLl ourlo.e.. drd rne rele\"1r rJ (, i t-i.,(.oe.r dre ru "e touno n c,10.

Furthermo.e. Sg 2 and.l ot the 1930 pt. conuined a number of proyisions which
sere considered supertluous. 11 is thus unnecessa lo say thar tha insurance onl1.
cover rhe lnteresr slaled when the insurance $as iaken out an.l thar the conr.a& i\
void il lhe interen has been gilen a misleadins designation (g 2. snbparagraph 2. oi
!he 1930 Pl.). Whar rhe insurance comprises depends on an inrerDreit;on of_the con
rrr.r. nnd rhe,.rher ru e Inl'oq\ trur rhe .ut(. rEt-r.ng ru rhe dir) ordr{to.J-e c,.
chapter 3. subdivision l. Nor is any enumeratiol similar to g 2, subpa.agraph 3, ofthe
19.10 Pl.. required. The chapte6 ol rhe plan discussing rhe various type.s ot insurance
contain the mosl imporrrnr inreresls \!hich are covered by murine insurance: however
rhcre i, rnrhrn! ro p-ere1, Jl,o orher ir.urabje inrere,r. trom b(i1s nrLrcd on rhc
seneral terms of the Plan.



S 7. Insurable ialue
This paragraph corresponds ro $ 16, subparasraph l, of the 1930 Pl., and section

75. subsection l. of ICA.
During the revision proceedings it was submilled from all quaner ihal the basic

rule that the insurable value refers to the value at rhe time when the insurer\ liability
commences should be maintained.

In buildeas risk insurance an erception must be made from this brsic rule. Here
the insurable lalue must increase as the work, progresses, cf. $5 199,200,212 and 215.

The rules .elaling lo the insurable !alue do not become applicable in trades where
the insu.er colers possible liabilily for damages (P & I insurance) or exrraordinary
cosis (Chapters 2l and 22). In cenain Opes ollhe income (freigho insurance it appears
more natural lo operate wilh an insurable lalue covering the anticipared dail) income
(see e.g. S$ 257 and 258). and to link the loial limilation of lhe insurer's liabilirr lo a

specific.umber oldars or a specific amounl.

$ 8. Assessed irsurabl. ralue
This paragraph coresponds 1o SS 17. subparagraph l, lst rnd 2nd s.ntcnce..nd

57 No I ol the l9l0 Plan and section 75 of ICA.
Hull insurances and hull-interest insurances lrre in praclice alwavs laken ou1\ri!h

an agreed insurable value. Also in income insurance. valuation ln one lbrm or anolher

DurinS lhe relision work il (as argued verr_ slrongly by shipowner that a
valualion should be uncondilionally binding on the insurer. lnre. alia the extenr to
wh;ch thc building program of an erpandins shipowner is based on the vessels'
current freighl earnings. or in the event of lhe loss ot a ship on her sum insured.
rvas lrressed. Funher, the mongagee\ need ro be able 1(r relr- on lhe hull \lluation

The 19.10 Plan also stipuhted \err stricl conditions lor re!isions ol lhe insurable
lalue. $ 57 requirjns that (rhe panl ellecting the insurance hai gilen misleading
inlormation regarding those qualities of rhe ship which i! was of importance lo thc
insurer to hale knowledge ol a! lhe laluationr. During the re\ision work doubl was
eipressed wbether this rule could be mainrained. $e qucstion being $hether it lvas
aviolNtion oflhe mandarory prolision conlained in section l-\, subsecrion l, ci. secrion
39. subsecrioD l, of ICA. These provisions provlde lhal the insurer is enritlcd 1o

demand .ny ureasonably high \aluation sel aside, regardless oflhe Sood or b!d fxith
ol !he pe6on effecting the insurance.

The alommittee therelore considcred incorporaling into the Plan a rule lvirh the
same contents as section 15. subsenion:1. cf. secrioo 39. subsection 1. ol 1(A.
Howeler, this met \fiih slrong resi\tance. in panicul.lr from shipo\neri Ir rvas
poinred out that $ 57 of lhe l9:0 Plan had appiied for 30 y.rr withour rhe i.rurers
hrying invoked section 75. subsection 3 ol ICA. After crrelul deliberatlon lhe
Committee decided 1lJ lake accounl of the objeclions. In pracrice rt is the rule
conlained in S 57 No. 1 ol lhe l9l0 Plan which is applied, and in de.p $!rcr hull
insurance secrion 15. subsection 3. cl. ol lCA has been a de!d lex.r. d.spitc rhe lacr
thar ir is a rule of l.rv which contrscting parties clrnnol disfense \irh b\ ururuai
igreemcnt. Hence. a Plan which is 1o ser\e ir guidrnce lbr rhe allured ln this field
should follow fie 1930 Plan. nor I( A.

Formall) speaking the phrasing ot'the paragraph is not in \iolirion ol the
indator) p.ovisions contained ln ICA. in as much as it merel\ edtrbliihei lhar the

v|luation is no1 under !n), circumstances bindin-g on lhe rnsure. ll misleading
inlormdtion has been gilen aboul rhe pafticula6 ol the ob]ecr insured decisire lor drc
determinalion ol its \alue. Howeler. rhe Commitlee has relied on rhc as{mfrion ihar
in practice the pro\ision shall be iilerprered antilhcric!ll). so thar rhe \aluarion
cdnnot be relised unless misleadins infonnrrion has been silen Br using rhe tro
<the objed insured, it is made clear lhdt the prolision ,hall llso be xfplicable in
conne.rion sith thc re!ision ol a laluation in a lieight insurance.

According ro the proposed wording lhe insurer sill be lble Io challenge the
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!aluatioo, elen ll rhe person effecling rhe insurance has given his information in good
faith. As regards the determination of the valuation, rhe insurer should ha; an
uncondirional right to receile correcl information, and rhe risk of possibte errors
should rest with the person eliectinp rhe insurance.

Il a valuation is set aside, rhe setrlement musl be based on the real lalue ot rhe
ship at the inception ol the insu.ance. In olher words. it ls not enough to reduce the
!aluation io the highes! amount which could hale been aereed without violating this
section compa.ed \lirh secrion 75, subsecrion l, ol ICA. This ro ows trom fi; facr
that the agreemenl concerninB ralualion is nor (binding,, i.e. ir is necessarl to resorr
to the general rule about rhe insurable value.

A queslion which has been raised in the theor) of;nsurance taw is whether rhe
insurer also has the right to demand that a valuation, which is obvioustv 1oo /oy.
.hould be.rr a,rde $i'l- r1e e 'ec l-drcnJnJea.n.L,ranLed .e\rnrhee\eniuirdnl!l
loss. Such r righl could possiblr'. be intcrpreted into seclion 75. subsection J. of ICA.
which .elers ro the !aluation (differing so much)) from rhe real insurabte value that
it must be rega.ded xs unreasonable. Howeler, it has been decided rhlr it should onl!
he oo..,\l( ro crd'e ge rhp \r.LdLron ii I i, roo ,.81 dnu,n\ot\e. rn ur,ed.on-t ie
orercompensation iD the e\ent of a total loss. More than rhis is not implicit in rhe
mandatory rule conlained in ICA. Section ,10 of thal Act, which prescribes a pro-rata
reducrion of lhc compensation lor panial loss in rhe event of under insu.ance is not
ndlJdro\. l-Jnher. ,. md\ b( o l-spd h.l Lhe i ,,urer hdrdt) t-J. on\ iL.l.fidb e nrhl
ro gn h .( on a \.'uJrion shi.i r. ^o r.\ He nJ. eJ(i\eo 3 prcmjum rior ndricl
1o,.e.,. trh .h $a. d(r(rm neo n|he bJ.i. ot .t ! .,/(. riTe .nJ Jrp ot rte \e,.e . in
principle indepeDdently ol the lslurtion.

Ir was coniidered whether a special rule should be inlroduced to cove. cases where
a ship is insured with several insurers against the same peril with ditfcre.t valuation!.
ln thlt elent the rule would hare ro pro!lde that the highest laluarion shal apply for
all insurances. However. the con.lusion was reached thrt there is no need to; such lr
rule. 11 would lcld to underinsurance in respecr of the insurrnce *ith rhe los.c{
valuatioD. lf thar insurance had been taken out o. fu11 terms .nd late. supplemenled
$irh a T.L.O. (Toral Loss Onlyl insurance wirh a hiaher v.tluarion. the assu;ed would
be partly deprired oi his covcr of parrial 1oss. \or is rhe situation ve.v oractical. It rhe
.h D. \dlue I .e. n e- rhe r1.,.db'! rr'lre 1d\ l.(en dereec. rhe "";er " proo,Dt)
elecl to add a hnll-inlere5t insurance (s.ithin the 25,i timit. cf. gg l60.nd 2jll. or r;
ircreJ* rhc ir.Jr.,rl( \r ,( Ji c'i, r1r ,r.t ri Lc..

Under g 17. subparagraph t. ol rhe 1930 plan a (p.ovisjon.rl aeree neDt, *ith
r.'pren.e ro'he rn.ur"b.c \itJe re!! dcd .. d bind,i; \J L.rrun. rhe-Lie,.. dr oe.t. ubrioL.. nLl p.ol rhl. dr.!.,,\ n .rr.,d ne Uhe,her ,-r'rnJr 

"dreen.nrhas been conchded aboul I bi.ding ratuation is a quesrioD ol internretari;n wht.h
m r.r b( ue.'ded.ne.iliLJll. ur.. t.,,e.ru J-.- r..,.i,

S 9. Lnder-itrsura.c.
This parrgr.ph cotresponds ro g 19. cf. ir 17. subparagrrph l. 3rd senrence. ot lhe

1930 Plu rnd section ,10 of lCA.
In so lar !s the lnsurrble lalue has becn .ssessed. the queslion ot undcr,insLrraDce

trill hare been delermined alread) whcn the inlurance rvas raken out. Ihe rule is ot
Sreat practical importance, it beirg quite common jn hull insurance for several
i..urer. ru .urcr \e1 .rn f , \ ut rnc \ J lrJ.io.

Under S l9 of rhe 1930 PIan (the assured is deemed to be his own insureD, for rhe
pln of the insurable !alu. which is nor cole.ed hy (hc rmounr insured The purpose
of this wording rvrs to make it clear thar rhe rute cover nor ontv !h; a;tual,^rf.n.Jrior.DJ,.,1.^ hei.r.urc.'.r;l I ro p..n:r.aare rr t-n!eeo. "nO.ir n. :6.rn.r
!hird prrties tbr drmages.'lhe rule has nol been amended orl rhis noint: the mturion
lull^''.'.oF \. oo. r.btr .,FrJnh :. Jrd l, j.'. .rr pdrJprJph t. .'ro .(r.ren.e

The rule contained in the 2nd senrence means that undeLinsurance_ it !n!. { t

nor be (lin inJ eo nr redL..tl -lea l< reJl in.,,r. btp \-'r - reTtd!<.., \ tu.,rio I r.Jn
is too hi8h. cf. also unde. the comments to the prec€dinB paragrrph.



A speclal rule relatins to under insurance is contained in g 215, subparasraph 2.

S 10. oY€.-irsurance
This paragraph corresponds to I 20 of rhe 1930 Phn.

I rl. lnsurcr's liabilitl rhetr the intercsl is llso insurcd sith arorher insurer
This paragraph corresponds to ll21 and 22. No. t, subparagrxph 2. ofthe l9l0

Plan and section 41, cf secrion 42, subse.tion L of lCA. The provision must be
supplemented wiih the mandatorv rule contained in section 4l of ICA.

The provision becomes appllcable in two siluarions. The fi6t is the situation
arisinS from ordjnary co insurance. Here the lolal of rhe separate sums insured wilt
be equivalent !o the !.rluNtion and each indi!idual insurer will be fullv liable ulder
hi..un|J.r. retsJrd e,, ". l-e r'a.r rl'd' la\e d..o beenla<(n our (cr.,
however, chapter 9, where a number of rspects of rhe inlernal mutual relations among
the co insurers rre resulated).

The other siruation where the prolision k imporranl is in the e!ent of a ndouble
insurance, in rhe traditional sense. i.e. lvhen several parallel lnsurances hale been
raken oui. which will collecriveh gi\e the rssu.ed more than compensalion for the
loss he has susrained. This situarion is regulated in furrher derail in Sl t2 and t1. This
section merell eslablishes rhrt also in that e\ent rhe insu.e6 sha in priociple be
jointly and severally liable virn-\is !he assured wirhin the limits oflhe compen:ation
to which he is enlilled.

The amounl of compensarion to which ihe assured is enlilled wiI depend on lhe
insurance terms. It is concei\lblc that o.e of the insurers has to compensate for a
certain loss by paying a higher amount than the othe6. In $at eren! this is the amounr
to which the assured (is entitled in allr. So lons as he has nor received thar amount.
he may ciaim compeDsltion from anl one of the insurers. provided his claim against
erch oI them does nor exceed rhe amount for which thc insurer concerned ir tiahle

Under section 4l of ICA an insurer cannot validly exempt himselt from liabilit).
if the interesl is or \rill be insured clsewhere. II an individuat insurer hxs made such
a reservaiion. he wlll never thelcss have a subsidirrv but ioint Iiabilitv \is-ri-!is rh. ,s
.Lr(d:.r dll rhe in.Lr(r.lJ\e oorp .o. rler o,e 1o ionpe- io,rit) tiJ;te hLrl ti.b,e on
a pro rata basis. However, the exemprion will be \alid ii the insu.er also Baives his
ri8hl ro the premium.

S 12. Recouise betreetr tIe insu.ere when the inte.est is insu.ed f,ith selerat insurers
This seclion coresponds ro g 22 No. I ol rhe 1930 plan and secrion il2 ot rCA.
The p.ovision reeulares rhe ime.nal serllemenr amons insurers in the evenr of

-ooLble rl,urJr\e .1 rh( rrdtiiriol-.,er.e lhe!r .e,ioni;r dounl(rn,J.Jn.e.rh.,,
Ihe same interest is insured.Sainst the same feril wilh seleral insurers in $ch a
manner that rhe total amount oflhe assured\ claim in connection $ith a rpecific toss
exceeds the compensarion to which he is enlilled. As a rute. the toral amounr ot the
separate sums insured *ill erceed the insurable value. Bur there are concej!abte
constellations where this criterion does not apply. Grundt cltes as an example
(Texlbool of Nortregian Insurance La\! 1939. p.226 227 ) rhat the shjpowncr lirs!
took out a hull insurance based on .t !.tluarion ol NOK 500,000. After a risc in prices
the ship is assessed agaln ar \OK 750.000. and the owner trkes our a ne\! insurance
wilh anolher insurer lor the difference. NOK :50.000, . In such a case there wi be
double insurance againsr panial loss, but not against toral loss. S22 No. l.
.ubodld8laohl,)nd.erlen,e,olle,o1(,PlJn.lpLlJledJne\ple*
a view to such cases. Such a rescrvation becomes unnecessarv when the conceDr of

ooLl.ie rl.urrnc(. i. dufi red rr.uch g(n(.dl re-m. J. dole I rhi\ .et.ion
When rhe assured hrs receiled the compensation to which he is entilted the !o1al

amounl shall be appo(ioned ariong the insurers in proportion lo lhe maximum claim
which could hale been made agdinn each ofrhem. Ifone ofrhe insureN k insohent.
his share shall be apponioned among the othe6. It must be underline.l rhat this is
exclusivel) an internal settlement, which <loes n01 concern the assured.
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Under S22 No. l, subparasraph 3 i.f., ofthe l9l0 plan the assured $rs.equired
ro r..i.r rle n.Lrer $i|r rhe rmplcmerldl.on ot'-ecoJ\p Lta:m\ dsdin.l toreisn
.n,Jrea n Jc.orddnre !il rhe .dme rJt(\ o. rho,e opntr(Jb,e lo rhe .e.o\er\ .r
recou-.e (ldm. a8a.n,r lh.rd fJne. \o c.r'e.pondrng reterenLe. hcre ;een
ircorpordrEd in rhe Plrn. rnere Derlg dn !..en dt dil,erenLe be,qeen r1e l\o r, ne\ ,,
LldiT.. B\ reLor(,) ot J recorr.r LLim rhe in.ure. r..Jb-oedred ro rhe ful nol,. orrfe a*ured Jnd rrle. o\er connte.el) hi. tesdt po.illol \i.-a-l|. rhi-o;dnie,
Hn"e\er. rhe dpoon'onnenr i1 rhp e\(nr ot doLHe in.r.an!e i. Dd,e,J erctu.i;et\ .n
r1e rL,.e\ ol ir.Lrrl\e ld$. ihiLh a-e cpplic b e.n lhr.a.e concerned ro.te rrlutlon,
d nonB rne :n.ure( n\ol!ed.

Under seclion 42, subsecrion 2. of lCA. ct { 22 No. l, subparagraph 1, ofthe 1930
Plm. an insurer dos not ha!e recourse against lhe orhers ifhe has i.voked exemption
Irom lidb.ir). J. Telrioned in o lt ln rlJr e\enL \e hd, onr\ ,ubjdr.^ ti"hit,r\
\i, a \i, rhe J,,ured b) 'inue nr rne nanduron rute !onra neo in \e.rion tt ot t( A
but cannol in any way be brought inlo the recouBe proceedings by the olhers insurers.
The reasoning is thar il he is not obliged ro accept recourse. ir is not reasonabte that
he shall be enlirled to claim recourse. This rute has been lell out. It the assured first
raises a claim aSainst the insurer who has exempred liabilir) in the evenl ot double
insurance, there;s a chance that rhe lalter may nor invoke ihat rishl. but will selltes h rhe d,,u-ed. He silt n rhar e\enr atqu e "r ulLondi.iondt nghr ot re.oJr.e
against the other insurers for every lhing he has paid out.

w;lhin each individual branch of insurance there is hardly much ofa pracrical risk
ofdouble insurance. It would merelv be b) accidenr if the shipowner e.g. rates our a
hull insurance for more more than rhe valuation, or corers i voyage ireight twice.
Such misrakes would probably also be discovered tairly quickly ina tle Aoutt"
insuance eliminated by means of lhe reducriotl rute contained in g lj. or bv one of
rh( in.uran.e, be.ns ."n.etteo. On rhe o,her hdnd. rhere i. a grEdrer r.k or ; doubte
insu.ance by lro diffe.ent types of insurances overlapping and both providing cover
rPJrn.t lhe \dne o... su.h o'e1,tprng .s ior e\drnple conc(i\"hte in ir,e ret.LLn.rri"
heltrecnbu'rder , .L.n.Jrrr.edndhuln.u"dnc(. t,hetd errdte\elt.dhetn,.,h;
risk for rhe newbuilding has been iaken oler by the purchase., cf. S 202, subparagraph
2. Obviously, when draftins the rules of cover in rhe various brrnches an a m;t has
been made to prevent the posiibility that compensation for a loss coutd be cl;imed
undcr 1wo iNuEnces, but it is nor possible to achiere absolute cenaintl.. on ihis point_
In the event ol \uch a situation arisinS, rhe rules retartng to aouble insurance must be
applied to the seltlemenr between the insu.es, unless the iiabilitv for one of the
in,J-eh rra. eipre..r\ 

^een 
mdde ,Jl...drcr). An e\ampte of rh . i, c;nra,n(d :n I :- t.

subparagraph 2.

If a salvage action conce.ns differenr inlerests covered by differenr insurers. there
will seenin8ly be a double insurance. ;n so far as the salvage charges are conc;r.ed.
However, in such x case rhe rules contained in gg lL and l2ire not-:pplicable; under
S 69 each of the insurers shall be Iiable only for such proponion of ihe costs is maylall on the inleresl insured by him. I. other wor.ls, thire is no quesrion of any

S 13. Reduction oflhe sum insured
This parasraph corresponds to S 22 No_ 2 of the 1930 plan.
A. mEnriuned under g t,:. r. unliket\ in prdLri(e rhdr.e\erdt hLr,t. tre,thr o-orher

in.r,dn.e'. shich colle.ri\eir pro\ide " trider co.er s.rhrn rhe rnd.\ioidl rtDe ot
in.urance rh.n trhdr rhe d*ured i. eflrrted ro. $it be rd"en our. tf rhi. .hou,d oLLLr.
and i! is nor possible 1() solle the difficulries b) asreeins to cancel the tasl effectej
insurances, the assured should hale an unconditional right to an adjushent of the
insurances so rhat he will not hale to pay premiums in rispect of which he is baned
from claiming compensarion.

lhe pdrdgrath r. dpplicdb,e in reldriol lo dll in,urer, st-o pro!ide rhe.dme l\De
ol rn.urdn,eunderrhecoloi,rol.olrhePtan Ir i. rn orher uori. ror rn" ,",r er""',!a
insurance which shall be cancetled. wholu or in pan. All insurances shall be subje;
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to a propoftionate ldjustmenl. Under the l9l0 Plan it was a condirion that rhe assnred
was unaware ol the earlier insur|nces when eitecting the insurance which resulled in
the over insurance. This is not a reaionable requiremenl. The decisive tactor musl be
that the person effecting the insurance did no1 rerlize thal the lasl insurancc mighr
result in such oyer insursnce. The demand fo. a reduction must be put forward as
soon as he becomes aware oi lhe silualion. i.e. that the exisring insurances in one
.elation o. another mar_ resull in over-insurance. cf. the definilion ol double insurance
in the preceding parseraph. Theorelically speakine, it woutd also be possible to elfecr
the adjustment in some olher wa), lhan by a general reduction ol the sums insured
under ali rhe insuranccs, e.g. b) a reduction ol rbe cover agains! partial damagc.
Houe!er. it is hardly necesary to sl.te this erplicill).

Under subparagraph 2 of lhe paragraph lhe reduction and therebr_ the
reduction of premiun under S 120 will only hale efl.ct lor lhe future. Hence. it is
implicit lhat a demand ibr a reduction cannot be put lo.ward after ihe risk has

$ 1:1. Duty of tbe pe6on eflcctitrg lhe insurance to notify other insunnces
Thls paragraph concsponds to $ 22 No. 3 and ! 2l of the 1930 Plan and seclion

.{4 ol lCA.
For several reasons the insurer is inreresred in learning r!hcrher orher insurances

of lhe srme kind as his own hale been etfected. Partly hc wanrs to check thal thc
interest is not olerinsured aith a more or less lraudulent intenr and panll there
may be a question of co ordinating lhe insureb' aclions in the erent ol casualties.
breach ol trading warranries. erc.

Larse hull insurances wlll normally be covered b! .r number of insurers each
insuring ! part of the tolal value. Il the shipowner asks Nhethcr the insurer will cover
paft ol rhe insurable value. it will normall) be undernood lhar also the res! will be
insured. The dut) of disclosure under lhis paragraph must thereby be considered
complied wilh. Iflhe insurer *rnls to kno\! more. e.g. \!ho lhe leadin-s insurer is, and
who the other co-insurers are. he will harc ro ask. In practice these questions are
resolved without aor friction.

The duly of disclosurc lies primarily $,irh the peron effecling rhe iDsurance.
Under I 128. sxbparasr|ph 2. the assured slso has rhe same dury ol disclosure if he
ei$er knows thal the insurance is bein8 ellecled. or thal the peron ellecling rhe
irsurance has bt, neglige.ce omitted Io notili the insurer rhar rhe alsured did not
know !ha1 the insurance was being ettected. Depending on the circumnances, this
means thal a mongagee, who becomes a\,!are olthe siruation. mat incur lirbilitv under

A breach ol the dutr' ol dis.losure under this pxragr|ph. qill nor bring the
ordinary reaclions for giving incor.ect or insufficienr inlormarion b\ the pe.son
etfectins $e insurance inlo elitc!, cl. l$25 ft A reduction ol li.tbiln) under lhe
causality .ule is out olthe quesrion, and also the rule conlained in $ 16, subparafraph
l. will be ditficult to applv. The adequate reaction is 1() make the peron ellecting the
insurance liable ior the loss which the insurer suliers as a resull ol the negligence, e.g.
by his inniruting unnecessary sallage actions or surveys. because he does not know
that orher insurcrs are already in the picture.

If the person effecting t|e insur|nce fraudulentltr omits to notily the insurer about
any other insu.ances. which have been or willbe eifected.lhe insurer musi be released
from the contract. It makes no difference whelher the fraud is terpetrared at ihe time
the insurance \\as efiecled, or a! a laler nage, e.g. in conneclion rith rhe claims
settlement. Under $ 22 No. 3 of the l910 Plan, fraud perpelrated when the insurance
was taken ou1, or in co..ection with a claims seitlemenl. resulted in lhe cancellation
of (all insurances, and rhe right to reclaim all conpensalion paid our. This provision
obviously applied onl) to insurances effeded wirh rettrence to rhe l910 Plan. Wherher
any other insurance wolld lapse. would depend on its terms. This strict rule has not
been maintained. It is lhus only the insurers. !is-i vis whom rhe person elfectinB lhe
insurance (the assured) may be said !o hale acted fraudulently, who matr i.voke
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inralidii). In rhis relation lhe principle rclied on is thal lhe PIan is an sgreement
berween the person etf.ctirlg the insurlDce ud the individual insurer. xnd it is
therelbre outside the naturdl scope ol lhe Plan Io regulrte the contents of olher
.grcements which the perlon eitecling the insurance may hale entered inlo. Moreover
ir is hlrdll a lery p.ldical lln€ of thought tha! the person effecling the insu.ance
would lovalh di\ulge intbrmalion abou! all his insur|nces to one ol thc insurers,
whilsr ur rhe s.me time atlempring ro cslsblish double insur.nce vk-i-vis the othcrs
sirh fraudulenr intent.

Subdi\ision 2

Perils insured against, causation and loss

In this subdivision are comfiled provisions which we.e spread lhroughout the

1930 Plan. rhus in ll.r. 14,,12 and 43. The provisions. wbich .eldted to the pcrils
insured agrinst in policics for ma ne and war_risk jnsura.ces. have also been

This subdivision contdini !ital rules in marine insurance. There are five dlfieren1
prublem..1,p'('e. "'r.n -re l(d,r $.lh here. \r/..

(1) lhe question ol the extenl of the perils insu.ed a8ainst in marine insxrancei
whether lhere .re pcrils ol a Seneral nature which mus! be excluded in all types of

(2) the deiiiidon of$ar perils and the delimilarion ofthe liabi lity of lhe insurers
co\ering madn. and war perils respectively,

(3) the qxestion \|he!he. ro applt lhe apfonionment.ule or the dominanl cluse
n,le ln ca\es ol concurren! causes.

(.r) fie dumtion ol lhe insurefs liability: the queslion how 1l] apply the general

maxim ol insuran.e law that {he insurer shall only be liable for losses which occur
durlng the insurance period,

(5) the principles tbr distributing the burden of proofbetween the insurer and the

$ 15. Perils comprised bI an insurance against mi.ire perils
This parasrxph cotrestonds to S 4, cf. S 42. of the l9l0 Plan. and the Hull Policy

Aland2.
Under S4. subpar.rgraph 1. ofthe 1930 Plsn a marine insurance comprised (all

perils of the shipping trade 3nd s€a carriage> {sectioD 60 of ICA: (... an)r kind of peril
ro which thc ihured interest is exposed.r) However. in pranice .o insurances of such
a $ide scope lre laken oul, apdft from P. & I. insurance. The perils are djlided into
two sroups, a line being drawn between the perils covered by the insurers against
ordinary tnarine pe.ils and tht perils cole.ed by the insurere againsl $ar perils.
Ahhough this dilision is iormall,t- nade by means ol an exclusion ol perils in the
insurance a8airst general marine pcrils and a cover of the excluded perils throuSh a
special *ar-risk insurxnce, the madne insur.lnce and rhe war-risk insurance are, as

will be estxblished larer. t\lo equal types of insurances covering each their pan ol a
tolal range of perils. The perils covered by the war'risk insurance are specified. while
the lnsurance against marinc perils colers anl other lorm of perils io which the

However. the question is whether one should exclude perils, which cul scross this
Iine and $hich $il1 allect bolh tlpes of insurance.

One typc ol limilation of liabilil] which musl obviously be contained in every
insurance is the one relatirg to fa!lts or omissions on the part of the person effecting
!he insurance or the assured. However, the crucisl point here is thal lhe person lhe
insurer has conlracted with, or soneone else who derives a riSht from the insurance
conrract. has violaled l1! rerms in ! subjeclively blamewonhy way. The majority ofthe
rules of this lype are contained in (lhapler l.
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There are also r number ol other perils agairlst which the insurers will normall)
not undertake to prolidc coler:

(l) One might in the fiNt phce ask $helher there is a limitation inherent in the
requiremenl contained in $ 4 ol the l9l0 PlNn to the effecl thsl lhe perils musr rela/c
to the shippitg tade a d \ea tatiage. Thi\ is hardl) thc crse. This term simpl)
means than !ha1 as a rule a m!rine insurance is effecled o.ly for objecrs, lvhich are
used in conneclion wirh the shipp;n8 trade or which are caffled b! sea. If the marine
insurance is in effect when lhe object insured is on land as in conneclion with the
shipbuildins irsursnce the insurer shall nelenheless be liable ior any peril which
is nol specific.ll) ercluded, and lhis applies elen il it is !o!all) inconceilable thal the
peril corcerned miSht occur al se3.

(2) It is generally tausht thar ma.ine insurance does nol coler a general decline
in lhe market vxlue of the interest insured. This ii undoubledlr_ correct in the sense
that the assured cannot claim compensation merel! on lhe grounds rhal by reason of
the price ftnd the objec! insu.ed is nol worth as much as he aiiumed it would be at
the time the insurance was laken oul. This alrerdy lollows lion1 the fact that the
insu.er's liability cannol be lriggered withoul the occurrence ol a casualt), i.e. !n
evenr. Fhich under the condi!ions applicable in rhe relerant b.anch ol insurance.
triggers the liabilily.

Duri.g the revision worl i1 was considered whether thcre $ai a need ior an
express exclusion of perils in the elent of lr (recession,. bur lhe conclusion was
reached that such a provision would not bring about ao) grealer clarit). The fan is

that in many cases whe. an assured suffeE. ca\ualr\. rhe panicular insurance
conditions will p.ovide him rvith compensalion ior a recession Ioss qhich he would
olherwise have suffered. It is pafticularly relevant 1o point our !he rule lhat the
insurable value is the vahe ol the interest 3t fie inccption oi rhe lnsurance. Il ships'
prices have dropped du.in8 the period of insurlnce, lhe ihipo$ner wrll. in the event
of a loral loss. obtain compensation for a \rlue which he could not hale obtained by
selli.g the ship- On the other hand, a recession mighl constirute a cauje conrriburory
ro an event which does not trigger the insurers liabiln]. for e\!mple shen a
shipo$ner. as the result of a depression. is unable to repair th. caiualr\ damage to the
ship, and lhe ship, as a resuh ol this. becomes r tolal losi or i! iold lor scrapping. In
both cases lhe solution uill be reached on the basis ol more !pe.iil ru1.s. A seneral
exclusion ol the (recession, risk would not contribute to gr.ar.r .la.ir)

(l)Itisfurtherrlugh1thllrmarineinsurancedoesnor.o\er6rA.rd.neirherthe
assured s own nor thai of any fiir<l panies. The 1)pi.al loii .e:ulring from the
ussured \ o||k irJolrsn.f is when the interest is seized b\ hrr cr.dito6 and sold
at d forced public sale. Such a loss is obviouslr" nor co\ered b\ rhe iniurance, and as

enforcement measures of this nalure hale a lot in commo. uirh measures againsl
which ihe ;nsurance prolides cover (seizure b) r loreisn poser. condemnltion in
prize) it is already for lhal reason necessary to phraie an e\pre\\ c\.cption fo.lhe
assured s insohency, see $ l5 (c). The exception muir al'o b. in.orporared in rhe
insurance condilions agains! war perils. it being con..i\able rhlr rhe sar siruarion,
e.g. credir restricrions, the breakdolvn ol the nornal chdnn.l! oi p3\menr. or rhe like.
is the very cauie oflhe assured's failing sohenc] (se. I 16. iubparagraph:)

The lypical loss resulting fton the invlte r.t o.l o thndrrd.h r! *hen rhe third party
G unlble ro meet hh obljgations vis-d-vis rhe assured. e g a .h!nerer ruipending his
payments, a shipowner being unable to pay inlerest and inndlmenri ro rhe mongagee,
and a sale of the ship nol fetching enough to co!er rhe mon!3!e debr. or a shipyard
being unable to complete lhe building ol the ship. Losses ol rhL kind are not
indemnified b) the insurer. The insolve.cy e\ceprion should rh.relore be made
general and should apply to the assured as well as an\ rhird paniei.

It may sometimes bt difficult to decide {hether rhere ii a leS3lll rele\ant crusxl
connection between the insollency and lhe crsullt\. li rhe ship is arened as security
forlhe shipowner's debts and she is subsequenrl) in\ oh ed in i colliiion or is damaged
duri.8 a storm, it could be argued thal she Eould ha\e a\oided rhe.ollision or lhe
heavy weather if she had not been delaled because ol the arresr Bnt. there is
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nevenheless no reterant causation under inlurance llw bet{een rhe a(est and the
ddm. pe 

.fh( n$h(ir!, sd. meret\ -n p\lern. ,ro pefle(rt\ ,..t,1.r,,i.r;,;;; i;;orarge. tl $ tt h( o drtter(n. mall(r il lhe-r-p.lrn t.et,i.r.re_.e,rhe,hdnLe.oit1e,l,p .. erirg " cr.JJtr) Hen.e. I rre tip i. rnr.."d ." ",. ", ".; ,";;;;;;";;rrtt no-rdtt.. lree/e o,(r d.no $hitc ald.u e-. i(e r-..p. ouri.e o.o.n,ri.
Ihere m ,) in rhe.ircum.r:rce. t e d rete\dnr L u,Jt ......,i." b;"..; ;"; _;i;i;;;,le ddr",e. in .L.n d.J,e.te .le. $uJ,d Drobd"ry ".."..,"",,J"",,,1".,"i..aJ'e o le oJ1,dFe. r,u r1e L e r"'"rirs ro.au.n,r"n."rr.ireo,n,i.0 ,";id-;;,
be xpplied.

The rules retating ro seawonhiness contained in lS a5 and a7 are exhaustive in
relarion ro rhe insollencr erctusion crause and. as spicial rules. rh.,;;.;;";l;
exception. The rssured uill rherefore not lose his c-...*"ty t.".*. , ,f,ipr,".a Jr.ro"dlfr!rir fi,-n.'r .irL,r.on t-J, "fl o-red ,"n,i,.,"dit;,hi;".
" re.ulr rheren r. Jn.e. $orrh\. tne n.J-e, TJ\ or)i ir ,o(e rre aer,.;""c.., ii',n.J..Lred k re. , I .loL.d h"\e knotri, ot rh(ir e\ {.,,.e

Under S 35 No. 2 of the l9j0 ptan the insurer prolided a stricr insolvency co\erin respecr of a third paft).\ Iiabitiry to pay generrl 
^.e*ee co, r;t"t." to ".i". L..ulJrd" ndsr ro rheub e.r r1.jrcd. H^uere-. rh. -ute h"-t e(ume. fe ni...,.,i."otrletJLrrhJi.uchto*e.,hd,-errdern,iiedLnder rherL.e.,.t,i ,, 

""""i.,i,,1u... r rhi. ei\e. rt-c no.r du.rlr.renr,,(.ut, ro, ,1e 
"..,^a,., Ei ti,.,"i1",

conneclion the lnsurer pro\ides a co,er 
'rhich 

mu,t t" 
" 

*,t"i. !-r.,i r,,. ."e"iJ.J;.ar in{l\pm\ co\er. \r/ *fe1 h< J-.eo.on.,gnee ", no, or Linnur ,,, ,i. i,",;;
cnd lhe \drCu hJ, heen Jir"ged rr d !J.L"i ! .o\ered o. rt-e n.u*r., rt.r ir a-n.,ror nroridc fIl, Jo,er ,hr Ine trerBhr .ta m. the treishr il,urer .r._,r ,.a._ Ollr.JrpdrdB drr '. be dr'te tb- .n. o* uhi.h h. orn< .1, r(r. a. r re,rtr ot rne
deteriorrrion ol rhc objecl on whi;| he has a tren.

,4, I rplr.h cu,or ,on. .nnlc.r nI e\pr(.. e\ccf ron to, tu..e. c--\ed D\ ./.ta,
'lo.. rhr.rg\ d(li\....( eB i.Lr', tr(isl,.8 c. {rll Jn.e.,, rr.m,1,.h^\.. , i-
h,Lll) fo..iole ro e.."bti,,r dnr .L.h Bene,Jt ,,ceprior "i rour *,,i"" "" . r.,,'
Lliir.i.Llr,e. (,e rrrn< r o! r) h". o(en,t-e e\re.rdt .J,,,e oi" r,..i",.ii,," 

",t:1 ,Soreume. rne oetd- u e\en nrr dn :IeCr", fd r ut ,t-e .eqJ(r.e oie\..;:;.:;:;rl tn! t)te o, rn,urdnL( il .lr (rr^1. .ee r 1.0 \!r.qnnrher rhinF ,. rh. | ,he rr.ur(. {. ro( sirhour Jn e\ore,. d8r<empnl be t.bt(lo, ln.. ut iTe. i.e , o.. e\, _.i\et! cun re!r.ti ^ lh rh( de,J! . rd n.re,,i,;;p'of.nionJ'it q ri r1d. d(lJ-. t,ru. rh. hj , I r.Jrer " lt nor ,. , h".i. ,, ; ";i:;i;Ior r1e,.hirou1e . Bererdt nfer"rilp e\ocn.e. r(,d,rnts . ,t-" .hip,l,;; ,-;,,;l
e..eollu I n ! 6i. Ho-tr.-. ir,houtu,.e roreo rn.i ".o rrrehull insurance in ceruin retarions panlr- co\ers toss ot lime and. ; ;6;-;i;

separare.insuames are raken out against loss ot time (see Chapter 20)./<, A.JSener,i Inrdr.unnt rncrJlg(u ferit.i ..un(lne..r nu-redrhdr rh(rn.urerdue,nol .u.erto..(.,d,.,Ji,ttt,n\\ut\Jhat,4qeu,,ean,it,,,n,",,.ttl,
u u!1al co tlitia \. As a rute the ross $ill consin tn rhe-a,.;.;; ;;;t;;;:;"i;i
ropd.dJnJBc. 

^ a In'ro Tjn) ro d pre.,re. e.ren. rh." .h"r rol".,. t,"; ih..;.;.,;i
ru !. o lds or urdur ."nTnn .onJ.r on. ir he r.Jo( in q rc.rror. \u(h ,doilrr\
cl.uses may be tound. e.s in contrrcrs tor rowage or for tle 'crr.d" 

"i;;";;. il;(unusual conditions, mrl atso make it ealie. tor a rhjr<l pany i" i",i,r""i. irr".onrrJLr '.dn.ell,ronuii.o.ilJ\r, -lrer!rrmelr b) ,*..";r t;....";;;,",;;
e\c(pr'onctt) t-rei ren urercriur nr orhcr .onr.i..L.t .d\drr. re. re r in " c.n,,r., r,,,
rh-c ref. r ul/ .n,p' tfp to.. r.i. dt.u tnr i{ ,t . . *",- i,,i.r',"""".""a, , , r.,uI re.our.e rl,!h ne \oLid o h<,ui.e n"r< t,d ddJ r.r J,",.t ;,i, 

-- -'- " ""
Ouc.r-on. oirhr, nJrLre .houtu nr(t(r. f.t! o".rt 

".r ro .n"",rt ieeu,.,o n ",-trnor\rUL'l dre. ^her! J^1rrd!t- l.r.J.e. rnJ. nlrele lte rn.Lr(r:r rJhjtir, thpnc.e, rr lr,r.uor). nt rJbi jr\ -.c r1(urto dred in I o rt"hrtir. .1"".",; ,;;
r\ r.,u.e. retd, ne ru rhe uJi, er ot' ripnl. ro . . ,m d"rr"g,. rrom r rni"d p-n\,. t..:O, L,, br.( m-i(i e .rau.(. n .onuJ.r. oi ,rrre.gnrrtn-1. ,,J ,. ii .-1-., 

-;');:.ihoJr.rdph2.tlai'(.rptJri s " h<or-carrieeoip,...,c."r.q.i,,,.."",,".,,
for rhe repairs olcasualty drmase ro rhe ship .re co,*-.a, *,. i,rr in**. *iri",t"i

;
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the picture to such a ltrong degree th.ough the rules relaline 1o suneys, inlilalion to
submir tenders, approval of inloices etc. that he will in this Ndy be able 10 exercisc ihe

Also the l9l0 Plan contained r number ol limitalion rule! of rhis narure. but lhey
oflen prescribed lhat the insurer was not liable unless the astured: lo$ arose through
the application of (Beneral rules ol ma.itime law, (see S 78 No. l, subparasraph :.
and No. 2, subparagraph 2, and ij l13 A No. l). This is an unlortun e crirerion.
Maririme law has to a very large extent developed rhrough contracrull cl.uses. rhe
objecr of which is lo prolide solnrions in a leerl !oid. or to counreract ! rule in ihe
brckSround laN which has been regarded as unfonunate. In man! situationi ir \!ould
have been verl dilficult. not to say impossible. io decide trhich rule would halc
become applicable if the questioD had not been regulrted in rhe conrract. The only
ralionxl thing to do is !o tie the insurefs liabilit) to the legal solu{ions on which the
parties in adual iact ha\e to reiy itl praclic.tl shippin8. The necess.r! limitation lies
in !he requiremenr lhat lhe condilions must be (cunomdry in the t.ade in queslio.,.

(6) The insurer will normally limit his liability il the ioteresl in5u.ed is used io
turthet an illesul nd? aftirg. Thls linilalion has in pracrice been \!otuled in seleral
dilfcrent wa,!s.'Ihe illeeal undertaking mat rcrlt in rhe insurance becoming loid
(l6.r No. l. of rhe 1930 Plan). or the ihurer nrav be e\empr from li.bilitv lbr lhe
consequences of the undeflakinB ($ 64 No. 2 of the l9l0 Pl.n) lmtorrance mrr also
be placed o. the queslion $hetherthe assured kne\! ofortook pan in the undenakiig.
A limiralion i\ also implied in the requiremenl thrt ir mu{ be a (l.gal inreresi,. As
menlioned above in S6, the insurance un<lcr the l9l0 Pl.rn qas \oid ll'ir *!s
connecred $ith an (ille8.l iDterest,. Lr.cdy whal rhis implies is dilficulr ro rnv.

In the Plan all rules relaling to illegal underlikings are compiled in 1.10. Thc firt
subparagraph prolides that rh€ :nsurer is nor liable lor lost rhlr ii ! consequence of
an illegal use olthe ship ofwhich the alsured ras a$are rnd could h!!e pr.\ented.
This limitation olliabilitf js very moderale, requirinB borh causalx\ rnd subjective
blametrodhiness of the assured himsclf (i.c. the shipo\rners mtnreemenr. cl' below
in chapter l. subdi\ision 6). But the rule is supplemented b\ subparagraph r of the
paragraph, under which the enlire insurance lapses ii the ihip is. sith (h. consenr ol
the .rssured. essentially ured lbr the promorion ol ill.Bil purpore!

(l) The purpose of insurance is to provide prolecrion .gaind unloreieen losses.
Forc\eedhlr lass. maintenance. regular operating e\penses er.. rhe aisured shrll pay
himsell. HoBeler,Ihe line betsee. losses which lre (loreieeable" rnd rhose thrl are
,untoreseeable, is lery la. l-rom being dislind and m!\ .!u:c doubr i. rll branches
of mrrinc insurance. Ho\$cr. thc linc can h.rdlI be mrde .le!rer bt an erplicir
provision iD the generll pan ol rhe Plan.

The condition! of the lariou\ tvpe\ oi i.surlnc.s conrarn r numb.r ol prclislons
$hich shed light orr the line belween lhe ordinar\ e\pen:e: dnd rhe loriei shich arc
covered by the insurance. FroDr hull insurance one.x. m..rion !n pafliculrr !g 1s0
and 175. $ 150 excludes.(loss which is a.ormal conicquen.e oJ rhe ure olrhe ihip.
her taclle and apparel". S li5 deals \rith dam.rec due ro \clr and (crr rnd slmila.
causes. floris ol repairing a part lrhich is worn or cotroded rrc nc1.r paid b\ the
insurer. bur $ear !nd tclr is nol .1n excludcd peril !i iuch ar!urLriei .auied br $ear
and tear are rherefore iD lhe same caregory as orher c.r\uilri.s \lto in olher respecrs
rhe provision goes ia. in inrfoiing a liability on lhe inrurr t.r .o:r\ \hich. under the
conditions in ellecr in olher countries. would be rcerrded !r opirllinp e\penses lor
Ihc shipo$nels account. Furiher details \ill bc dii.utted jf .hrprert ln n.d Il.

From lrcight insurance mr) be menrioncd $ l:1. rui.p.,rrer.Lph.1- under \hich the
lieight iDsurer is not liabie lor losses .aused bt \a\lag. rn rfun\il \\r\uSc connirutes

both in relatlon lo lhe cargo insurer and lhe frcishr i.rurcr r rocxlled r.orm.rl
lransport.isk,, \lhich lhe.tssured $ill ha\e to mlke .rllosrn.e ror rt an op.rrring

(El One ipecir'ic peril is liom an insurlnce poinr ol \ies rn .r ip.cirl rosirion. \iz.
the periloltudnrdir? r,.lialn, and other harmlLrlproperies ol nucle!r orradioacli\e
producrs. In the cuneDr P. & L rules this peril is e\empted. in io tur !s 11 rs arrriburablc
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Io rJd'od.l'\e prodJ\.\ or so.re cJrled on rhe.r.Lrcd \e\se', Jnd J lorreroondinJ
rin,lcl.on olrhe rJnge or pLril. l-r. beer:n.o-porJred ,n S.:'4 .ubfrrd!rdph 2 l;
hull and freiehl insurance rhe question has not yer been clarified. in a; i;sDren.e
rglinst war perlls the peril ofrhe use olnuctear arms must obvi ouslv also be covered.
ln rhe rn,urrn(e dsJ n.r mar,ne fer.\ rherE h.. ror rhu. tar been ;n\ e\cepri"n tor
nuclear perils, nor <lo!s th-e Plan cont.in anr'. such exceplion. Any limitalion of periis
on rhis point would the.efore haye to be incorporated in the policies.

In accordance with earlier la\r ard conditions and with the limilaljons e\plaine.l
above. an insurdnce againn marine perils thus .omprises (lll perils to which rhe
inlereslis exposedr. This paragraph !tipulrres three posirive exceprions, howe!er. !iz.:(l) rhe perils rhich are colered by rhe war risk insurance

(2) <measu.es by the Nor\1egirn or allied Srite aurhoriries, an.l
(l) (insolvency,.
Erception (3) is discussed abole. Erception

this narure are not .overed urd.r the war risk
ourside the scope ol exceprion (l). cf. below in
(S1a1e authorities, il lhis plraPraph is cl:ril-ied.

(2) is nece$rry. becluse melsures of
in\urance eilher and !hcrefore fall

$ l6 (bl. where llso ihe definition of

S 16. P€rils comprised by an imurance against rar perits
This p|ragraph corrcspo.ds !o S,+:. No. 1. subparagraph 1. and l:t3. No. t_ ofthe

l9i0 Phn.
As me.rioned in g 15. the tolal mnge ot pcrits in mari.e lnsumnce is di\ided inio

xro. Apafl from P. & L insurnnce. special insurances nrust be taken out against perjls
related ro war. and againsr general n..ine perits. In pracrice we taik aboul (i!!ar
perils, and rmarinc rerils,, (vNr;nsurance, and (marine-rist insurance,. The ptan
has adopted this termiDolog! and thereto.e uses rhe lerm (marine perils, to corer the(noD nrllirarv, perils qhich occur in the shipping rrade.

gg 12 and .+3 of rhe 1930 PhD used rhr.e Drelhods $.hen drawing the line betFeen
lhe .rrers of liabiliry ol lhc rvar insure. and those of the mr.ine in.surer Firt of all.
all loses .arre./ 6l har tellh were scparaled frorn the marine.isk insuran.e Thic
causrlitl rule had to be supflemeDted with rhe rule of apponionment conrained jn
$ 1.1, No. 2, subparrgrlph l, of thc 1930 Phn. wilh a yier, to those cases where also
marine perils were a contriburory cauje of the loss. Se.ondty. the nro ne+isk insurdnce
has susr ned when the ship. because ol a war. had a lbreiSn crew tlaced on
hudrd. ulitl uhol \ ur .r. T.fl.l(ori.pd rh( n J..er oi hi,. (e.mnd.rU o rh- ,h oa.,.L.lIe. o.!urr rts Jur nE rh( felno ol ..r,tej..iur -ere ro he -o\ered tn rn.i,
entirety b-- the wr. insurer, clen il the) arose tiom slrictt) naulical caus.s and h.dio conDection rvirh lnelnrres taten b) the foreign cre$. And tinat-\. te din \.pes ol
datndge were to be k,gaded at rdr dd,nust and be cole.ed in iull bv rhc $ai
insurcr. regardless of wherher or not ,na.ine pcriis hrd conlribuled to th; danrase
This apptied ro such danrage (as bv its nalurc or prorimate cause is characrerisric of
IhenateollaD,.inparriculardamagctrhichwascluseddirecltyb,,meansotsartre
JrJ lu*(. 'e.ul,rlg llu,. ?oL,..r ,r Jrd ^rher ner.r e. .rten tr ine puuen :r u:,-

LDder S 1l ol rhe t9l0 Ptan a w.r insurancc comprned all peril! u:hich had been
s.trrrred liom lhc marine insurrnce bv the waFperil exceprion ciause. subicct ro thc
rese6ation, ho*ever. thar a scpirare agrecment had ro be enrered into iflhe war risk
insurer rrs to be Iiable for p!.tial or p.ovisionrt renrictions of the assured.s tree
disposition of his vesscl by a porcr .t uar or a neurr.l potrer. Accordingt). 1here
should not normallr, b. rn! (holes, in the co\cr. Hol!ever, in prrct;ce rhe aelinrrtartonuirle lral-l,. ot rne uJrn.k i, -,erJn, rt., o rr( rJrir..r..k ir..rrel Lr...l ,,,,
rather diffcrently. and in one !er! imponanl field Io insurance coler \,harsoerer u,\

I rde|he \ I Hr' Pol.... rte rr..rn(.i,\ Lt-," tor .neJrrre.
t.k€n b) Sla(e authoriiies,. re8lrdless of qherher or Dor such measures ha.l rn!
connection with n war. Under A 3 hc was also not liablc tor rci\it disorder or riora
strikes, lockours. sabotage. svndicalism or orher simitar cduses,. Finaltv. A 2 ororidejrlir rle n.L,r-nJ( rerrr n3r(d I rhF .hip .\J. reqJ .iriored 

" ., no..;, ,r ".,. tr
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$ 2, subparagraph l. (b) and (c), ol the war Hull Policy, (mersure! raken bv Srale
durhor r.(\.dnd -.i\ lui.order ert hJo \(en in.orpor.r<.1 .n rre "ar r 

.k,n.urea.
liability, but subjecl to the limitation (in subparagraph 2 of the parag.lph) rhat rhe
insurance did nor cover rrequisldon for rirle or use. seizure, detenrion or similar
measures taken by Norregian.rulhorities or authorities in countries allied $irh
Nor*ay,. Specific rules relaline to cover in the elenr of requisitioning rnd other
measures taken br-. the aulhorities ipperred in S :1. If the measure lasred for more than
l2 months (24 months in case of a requisition for use) the assured would be enlilled
ro compensarion tor ioid lo,s. lf the ship {as returned belore the exp;y ot these
tine limits, he $ould be enrilled to claim compensation for anv and all dNmage arisen
dxrins the period of requisirioning, includins wear and tear. prolided no
remuneralion was paid lor lhe requisllloning.

The state of law prior to this Pl.tn may be summed up a\ follo$s: No insurance
covered measures by Norwegian or Nllied State aulhorities. The marine-risk insurrnce
terminated iflhe ship was requisilioned by a foreign po\rerit war. and was suspended
temporarily when it had a foreign crew placed on board \!ho interlered wirh the
masi€r's command. In both thcse silualions the war risk iniurance also took over the
risk oi general marine perils. Funhcrmore. the war risk insurance co\ercd in iLrll all
losses. the immediate cause of which was the use ol implemenls of $ar and. under the
Benerxl rulcs ol causalitr-. losses caused b) war risk. measures raken by Srale
autlorities. civil unren. strikes, lockouls. srbotaee. s\ndic!lism. o. rimilar causes.
Piracy on the othe. hand had nor been expressly translered to rhe sar risk insu.er and
lherelbre came under the marine risk insurance.

B) and larSe the Plan maintains the same disriburion of perits between the
war'risk and lhe marine risk insu.ances. Ho$e!er. for Dracricat reasons a few minor
(or-e.r'on.ha\er(enmddc. IIe r.rIh.IIher\.enI^-I'r.\rrper..1.tp n.Lr.n.e
aSainst marine perlls is ried to the perils comprised bI ihe iniurance agdinn war perils
(g 15 (a)) prevenB any saps in the coler from arising orher rhan rhoie followinr from
express provisions, !ir. nneasures raken bv Norwelian or other altied Srrre
.,Lrruririe.- Jnd . n,o'\enc) .

Formally speaking. war perils represerl excepred perits in the seneral insu.ance
rgd,1.r mdrir< p(ril,. Ile mar.ne i., in.Jrer . t-hr" ror .., ne; i. r" uh,.h rn.
nrerr.r i, c\po.eo.. tr,rh rl"e (\.errinn o, inre. J d r-, f.nt. In .tp {rr ri.k

insurrDce. howeler. the perils are specilicall) stared and comprise ra! a rulel !lt the
perils identified bv the war pcrils exclusion chuse. This connrucrion ha\ previouslv
resulred in considerable difficulties when ir came to drlt$ inp rhe line ber$ee; the a.eas
ol iiJ'.,t\ ror rhe r*o g o.rn. or ,n\urcr.. sL.n g(n<rr nr i. pt.. o r._ ,r.r l.* as
rhe p. n.iple rlJr fenl e,LepUon. ,ho ld he Lon. rL(.. e. r.r,e. .1d rti I're
insurer has the burden oi proof that rhe loss sas caused b\ I perjt nhi.h is positn.el!
excepted lrom the cover, hrve inre. alia been apptied \r $j rppear. borh rhes;
principles rre to the disadvanBge of the marine risk insurer

Ho$e!er. one mult abandon such conceptions *hen drauing rh. tine bet*een the
arers of liability ol'the war risk insurer and rhe mari.e rilli ,n:ur.r. For rhe asnred
it will normally be olno imporrance which insurer is tiabte ro.o\.r hji tosj. rs tons
r. ore olthem p:r\.. H(,.p. rle n.ohl(n. conle, red $ rr tr . <i., rrr, ror rr.e onli
c. a !onfliLl b(rseer r*o in,urer *hr. irr r.(o arn.r ..r.f .ea. I Jt(. t-J\e d \i,re;
lhe lolal range ol perils benveen themselves. There i! no .eason ro ei\e onc ot rhe
insurem preferentlal lrearment. neither in terms of.onnruin! rhe .ondjtions. nor in
rerdl on lo Lh(.urden ol p-ool

The 1930 Plan took a big step lowards crearin! equltir) be$een rhe sarrisk
insurrnce rnd marine risk insurance in these respecrs. The eqxatrx toloiled from rhe
introduction ol the sysrem ol .pporrionmenr. borh sh.n rhe cou6e ol elenrs was
know. and in respect of disappeared !esjel! $hen ir \a\ unkno$n. Howeler.
!he 1930 Plan did nor conrain any special rules relaring ro caiuatties trith unknotrn
cxuses where the ship had not dis.ppea.ed. and in rhis area:t *.as tonc uncefiain
*ne.her r1e rrJdliordl l.ur.elot oroot .^n.(pl..l^ul. oe ..oneo,o.,moo.rr ertr.
bL,rden oaproo on the nJrine ri.l ,n.ur(r. r1J, l\( o.. rd. 1or ."r,.d;. .:r,".
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neril.. lle oLe.rinr $d. .ot\(J D\ rhe sLnrem( .uld,.ed .Ban"n"
rLdgnpnr r\!D lojo l2e, o rhe e e!r rt-Jr nu sreoler hLrd(n 

", t."", 
.t-"ri; h.

imposed on one insurer in relation to the other. bul thar r rule .i 
"pp"J;*...ishould be atplied to all rhose cases whe.e ir was unc.,r"jn *heth". a Io;; wa; ";;s;;b) war perils or by marine perils cf. below under g 21.

The ne\r Plan hls fully follo$ed ihe tine adopred by lhe t9t0 pt,a
Ihe in.utun.e. reJir.r {ar ferit. d1o agcrn.r rdnne perir.,hd inl.(al(d on Jn equa toorirg. fhe {.r perit <\cepr on ,1d no
re\fir!r'\e \ ro rhe di.ddrJnr_te o, lt-e marile 1,{ r.Lrer. dno rt-e.e
in relation to lhe burden of proof.

This prrasraph specifies rhe range of perits covered by the *ar-risk insu.ance
under four subparasraphs which will be discussed separateli beiow.

S 42 No. I of the 1930 plan No. I defined war perils xs (perils dr.!e to wa. or
arrangements or measures ldken orin8 to a war which has broken oul or is rhreatening

Ihe corresponding detinirion in the new plan .eads as followsj(perils attributable ro war or wartike condilions. or to the use of arms or other
implements oI war in the .ourse of mitirary manoer,*, ;" rt.", 

"r 
p.".. 

"i 
a,.;"g

armed neukality.,
Th( cru. ia' ooinr r.. ot cuJ1e. rh( per i. d bulcbte ro J +"r $ hr. h i! rn D.o!re..

To ei\e dn e\hcL.rite enumerJ.ion ot he (,erl. slich -,) b. ,.t.,"", h";.,:;;ipu,,rl.le Prim,nt\ rhere r. rhe L.e of irf,emenr, o. ",- bl rhe p.*.r.;, ;,t ,;;reJrrcl poke1, bomb. ,o"nedoe, drd o,her Lon,enrio;dt ,,;,. 
",.,"r, ;,.,.

chemical o. biological implemenrs of war. and tt e tit". wtre, rrre a"mac" is ;i.""li;
-rrri\Lr"ble ro rhe L.e o..r Jr -n imptemenr ot .., 

"."0 to-,r-e prroo.i of*r, ii'.to..r\.Lbte.rrorhe,pe(id rrJ,at rJeconlainedrnSl2b.os B;r dt,oolheruijerhe
u,e ot irn,eme,,r. or uJ, rdr b( rne cau.e nt d to... ,u.r a. ,.- .,,.ri. . r,". ii 

".hir nJ,r p".. rh,ouBh ddns(ruJ.$drer, in ordelo d,o.d d n ne fi.ld:;, ;-;.;.;
ro stay away from an area where a sea baltle or an ah raid is takins plac;. aJi;;h;
process runs asround.

The 1930 Plan explicitly mentioned (rrrangements or measures tlken owing lo a
waD). The term \ras aimed ar all such neasures as are .eguta.ty rat en ly pow!,s aisdr d. sell ". o\ rrJ,r.t poue-, Jnd ut-iLl. rnfl:eri. ,hrpprnq. .i,.r, .. 

-,i"
(\,inBU,.hi1s or t,shrhoJ,e..,\e +irhJ,rsdt u. "td n",isJrior ,:;r,l.J 

"",, "" ",ine" one..,l. orsani/rng o. Lon\o). urere rhe ",*a..r.,,-"r*. . 
"i"* "ir",.re,rric,eJ. o oer. ,o ,dit s irhoLr nd. ipdrion tislr, a.. tr i, urn<Le..r,\ ,",,i .i;",.i,thdr .1.1 med,u-e. n(rit.. tor rne\ .,".,r."d b)'lh.;r;:i.i;;

word;.g of the Plan.
As for_condemnalion in prize, caplu.e at sea. .equisitioning etc. unde.taken lbr rhepurco.e ol sdr. nrd .dbor"ee LJIred oJr ro runher rhe p,,rfo," or " ,,".- r, .".

rhc.e a-e perir. oire.rt\ d , rburdb e ro rhe udr an,t r..,.i.*...","a",ir," a.fi,ii;.i
irr .ul'pdrdgrrph,J, o'rlr. pJr"8raph. Hnwe\er. r1e.e perit, are a.o corered o, rh<.ne. dl enrrre-rl on '1 ,ubprr-lrapl rh': b(r*een ,"r Jnd (br rhere s rhu, oe an
overlappins as far as war motivated measures are -,*-"a. n,r. .*r"." i, irt."b\ Noruegrdn o- dlL(d Srare dLrhor.lre.. ho{ere-. lhe,r,ecr"t rute conr"iled in,;;
mu.r tre\a.1. Su.h mea.J"e. sit. rhererore tu our.iOe rte.o,er. reg,rafe.. or 

"frerfreror not they are war motivated. rf, by way of ex.eption. the *- ,irr ;rrr". r,"r',"i
accepled liability for the perils mentioned in subparagraphs (b) and ("r. il*illi;;mdlc, ol ron,rrucr,on ro de(ide $herner hc mu,r rerenhe,e- s. ii,it.,,i.,
subparaEraph (a) ro cover sarmorivared measures by . fo.eign pow.; a;;war,mo!ivated sabotage.

The l9l0 Plan required rhat lhe war had broken out, or was threatenins 1l) break
our. The neu Pldn L.e, rhe rerm -qrFLke condirion. . ro inptl ,r,", rn. a""iii" ,.r,,i. nor hok Brea. lhe rele\dnl ri,\ ot "n ourbreak or ",r'.. Ur, h"" "r;it^;";;which a State has instituted. Wherher there ".. ,,*".-It" .",aiii"",,
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may of course be difficult to dec e, bu1 in praclice the rerm will hardly be of very
great impoflance. As a rulc thc loss will h.!e been caused eirher by nililaqr
manoeuvres or by measures t.ken br St|te aulhorilies. ud in either case il will be
co!ered by the war-risk insurer, even il there are no (traFlike condirions,.

The lact thar unde. the Plan he is also liable fo. (the use ol arms or olher
implements ol sar in lhe course ol milirao manoeulres in time ol peace or durin8
Nrmed neutralily, implies a, inlentional exlension of the warrisk insurer's liability.
This erlension is due to practical consideralions. in !ie$ of the lact fiar il will
normrllr- be easier lo asceaain rhar a loss is a(ribukble to rrhe use of implemenrs oi'
waD rarher than lhether 3 *ar (is firealening to break out),. Howe\cr, obliously
also the new delimilation ma) give rise ro qucslions ol doubl trhich have to be solved
b) the courls. The main problem \rill be to decide qhen there is a case which comes
within thc rerm (lhe use o1... olher implements of \!dr,. Il a ship collides wirh a
na!al vessel sailing in a perfeclly ordinar] manner, rhis sill nor consrirule any use of
implemenls of war. The same applies if tbr example a militrry plane crashes in a
harbour due to engine kouble. or an ammunition depot blow\ up as a resull of an
ordinar) (ci\il, fire. The (use of implements ol srr, preiupposes rhal thc naval
vessel (the pl.ne. thc ammunition) is used in ! m|nner tlpical ol ils funclion as an
implement of war, e.g. thrt during manoeuvres the .d\al vessel disregards rhe rules
as to navigatioo at sea. Ihar rhe plane cr|shes durine dire bombing
th31 the ammunition nores biow up as a resul! of a ixilurc ro compl! *ilh rhe salet_v

An imponxnl quenion is hou lo elaluate rhe nrisrake: *hich the ffew makes
under the influence of the war siruation. A \rar sill normau\ nrake naligation
conditions much more dilficul! lhan in times ol peace. \1orc reniion and aleflnes are
demanded oi lhe cre$,(e.g. while sailing in warers $herc lighrhouses and na\igNtioD
marks are ou1 ol operation). and an insigniicant and e\cuiable miiiudgemcnt may
easily hxle disaslrous consequences. To this must be ldded thar rhe phrsicai and
menlal pressxre involled in 

"rnime 
sriling may easill caule.\c.trional latigue or

olher indispositio.s amonS olfice.s dDd crew.
Under $5, subpara8mph 2, oflhe l9:0 Plan the injur.. shall (nor be relieved

fron, liabilily il the damage is a resul! ol taulls and negligence commified by rhe
masler or cres in connecrion wilh their servi.e ai \eamen. The pro\iiion becrme
direcdy applicable Io both marine insura.ce and sar rirk insufunce Il laken literall),.
it would imply tha! the fault or neSliSence should be diiregarded in lhe marine risk
insurance as wel! as in lhe war-risk lnsurance. in orher sords rhlr rhe laulr or
negligence rould not acquire ant independent siSnilicance lor rhe disrriburion of
liabilily between the lwo insurers. Hotrerer! Ihis is noI th. sr) rhe l9-r0 Pl.rD has been
inlerpreted i. r,ract;ce. In rhe exle.sive 1egal practice duri.B and after \\orld War II
it was from the very beg;nning qui!e clear that an) lauhs or ncgligence commirred b)
the masrer or crew, which related striclly to rheir ienice a! seamen. should be
regarded as an indepeDdenl peril which falls wilhin lhe marine.isk iniurers.rrea ol
liability. In this respecl internatiooal tradition was iollos.d

In !he Plan the rule relating to faulls and neglieence commified br mirter or crew
in connection wilh lheir senice as seamen (S59) hai bee. gi\en a lorm which
co(esponds to S i. subparlgraph 2, of the l910 Plrn. As regardi rhe delimilalion of
mari.e perils and war perils. howe\er, this prorision shall nor a.\ more rhan rhe
eariie. provision be laken lirerally. Faults and negligence on rhe p?n ol master or
crer shail therefore be regarded as an independent causal la(or. ! p.ril shich falls
within the marine risl insurer's scope ol liabilit) As rhe chan.ei oi tauhs and
negliSence being committed as a rule are a lo! grearer in rimei ol $ar rhan in rimes
olpeace, because navigarion is that much more difficult. rhis meanr in aciual lact tha!
also the marine risk insu.er musi accept a general increrse in perils o$ing io the war

However. it is concenable that laults or negligence on rhe parr of rhe cre* mus!
be covered by rhe waFrisk insurer, viz. where such laull or negligence is \err-. closel!
bound up wilh the war peril or consists in a misjudsemenr oi this peril. This is hoy

\,',

I
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!he prolision relaling ro fruks and neSliSence on the pan ofthe crew contained in the
1930 Phn h.s been undeNiood. Il is e.g. conccitabte rhat the officers are erhdusted
at_ter having been subject ro rhe p.essures of war for a lone pcriod ot time and. as r
resul! lhereof, they make a clea. naligational error, or thal rhe crcw lea\es th; shin
under lhc m;apprehension thar there is aD impendins risk ot \i.ar (ct. rhe <Solslimr;
c!se, Rt. 1921. 4::l). In pracrice ir is atso conceivable thar the srounds given f;. the
i.rdtmenr \ilbe rlr.r rhe c1r \!ondrcr i, t(g,\(r.r.Jn.rJ;ce,mu.iberesdrdeo
!s excusabler ir other tlo s that no actull nfauil or neStigence, has been committed

Moreoler. on appl)ins subparagraph (a) ot this paragraph euidance wi be lbund
in the abundant legal usrge relating to the parr ofthe lleel which sli1ed in Norwesi,n
and olher German controlled Nrrcrs during \\orld War lt.

SS 42 and 43 of the 19.10 Plan only deatt wirh war perils in rhe aclu.l sense_ ;.e.
perils which are assoclaled with a $ar $hich had broken out or is rhreatening lo b;eal
out. As mentioned abo!e. howeler. fte policy conditions also transtetred; number
ofothcr perilsto the rrrrisk in5ure.'s scope oicover,!iz. the nerils which corne Ln.tcr
rhel-L"dinr.ol red\ e\ ,r\ sr-r( . urh^fl ,(.- . nd . (rrit ..mmorion,.

During the revision \rork il srs discussed s.hether there was an! reason fo.n,i ,r.,i1rng rlr. .t..e'n lr {-. .Lhn.lred irrer Jt d. I rrr ( rre h.re ra tine ,r.o:r
perils which do not in anI wr! caftv rhe same stanp ot disaster as uar per-its, ana.\:.h .r i. rh( ctore ',^rn d re., r.rl poin o. \ (" nn*.b.e tor rhe ,n.r-;r, ,r.,".r
gen(rdl lrJrire nefil. ru dr(ef, q lholr .n\ dilfiLut \. tr ur. tLnher poir.ed oLi h"l
lar from all persons etfecring rn insurance are interested in laking out an insurance
rB!inst war perils in times of pedce. a.d rhat it would not be reason;bte to refuse rhese
peNons co!er against tvpical peace-tine risk\. It this llne ot rhouaht were to b.
Iollotr<d LUn,:.re,.1.. on( "oLto Jt.u h.\( r., IlJn.re. r" rhe oidrnarr marine.otJlled .,(.ioL"t rcr perit,. . .e. ll." ne,i . . .dr 

n,np mine. Jn.t rhe
like in limes ol peace.

However. these considerarions catry gre.uer \reighr in relation ro cd.!o insuran..
Ih-1 in.^1reflior uirl.h poLrrr. rr.Lr,1.p.. snrpo ,e..urtDrohJ\i. rnJ td Eerexte.t than the carso owners be aware of insurance queslions and arrage ior firrt
coler. The war hull insu.ance \rill in !o), elenl hale ro bc maintained as dn inslirution.
also in times ot peace. as pan of rhe general atenness that is mainrrined asainsr rhe
pu..'1.'lr \..r Jn uurl.reJl ol sJr tndddir on o rh6e ton.iueraLiun. one murr rdte
irro accounr the difficulties in drawing a clear line ben een on the one hand ads .t{. .nd "dr r.r \"led me..L.e. b} r,e aJrhrririe. ar,t on rhe olh(. h.nd J. ! or
Iiolence and measures ol a (non-miiitah.., ndt!re. In case of revolutions ud tocal
conflicts it will ofren be highll doubliut whcrher rhe situarion should be characrerj;e;
as <waD in the proper sense. A timired rebelion may gra.lually delelop inro an
extensile civil war or an intenrational war, and ir md), pos; consid;rable nroblems to
hd\E ro de.,de {her rhp Jnre.r hJ. "e3ched ,u.t .n e\re1r dnd ,uch dl nrenrn\ Lhar
ir mu.r he.drdruco,nIUl<J. {.r- therE.re.l.ongrea.or,ir.uooono crLincLh.

br l'.1.1( lbr rr( ruo !-oup. Jl ier.l.. Jrd 
^n rt-i. no,ni.r . pton rott",

Subpar.s.aph (b) of this pa.agrrph deals wirh borh such measures as are retared
to an onSoing or impending *ar. and such rs have no direct connection wirh wa. or
war periis. As mentioned abo\c. st.ic! war measures such as e.g. condemnation inp.ize will in actual fact also be coler.d as manifesrarions of th;seneral war perils
under subparasraph (a)

Thc le.m (similar measures, i.dicales a limilation of the measures shich are
co!ered. The \rordins is aimed ar excludins f.om the war pe.il corer snch measures
as are taken as p|rr of the enlorcement ofcusloms and police legislation. The war risk
in.u,dn.e rreretore d"(. n^ (o\<, io..e. Jri.ing f,om i"e.hip herne der n.u b, rh.
durho-i ie. hecrL.e rle-e -nd) be onuhr * ro ner.e"u"nt ni,,. or beca,." rr,".."
is suspected ol-smusSling. Obviously, losses arisins i'rom the ship being detained or
seized as part of deb:-recove.l, proceedinss againsr the owners ar; .o1 c;vered eirher.
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This already lbllows fro,n the tu.t thai <lnsohenc!, hrs been ercluded nr
subparagraph 2 ol rhe paragraph.

This implies thal losses arising liom measures taken bI the police aurho.ities must
be colered by the ordinary marine risk insur|nce to the exlent these lo$es are
.ecoverable. The loss will oflen consin in loss of time or capital loss, lor which rhe
insure. is not liable. However. assuming for erample thar rhe lessel sustains damase
during an extensire cusroms examination, the hull insxreN agains! marine perils usl
cover the dama8e. provided lhe eraminalion was not rhe result of the assu.ed s o\!n

lnsurance against rvar perils does nol cover measures laken b) Norwegian
authorities or b) aulhorities ol countries .llied with Norwa). On the olherhand,under
lhe definition in fie parag.aph ollhe term (loreign Slatc ruthoritiesr. measures laken
by persons or orsanizrtions who unlawfully /ars /,edselrer rrlas Norwegian or allied
State aulhorities (e.g. a Quislins so!ernment). rre covered br- the insurance asainst
war perils on N par \!i1h measures laken by Slate authories of countries wilh which
Norway is nor allied. lnsuruce agsins! public measures taken by Norwa:r's own legal
rulhorities is co.ceivable, e\en though it uould present special problems. The decisi\e
reason why the warrisk insurer does not \vant lo proride cover against measures laken
by Norway\ own aulborities. howclcr. is that the existence olsuch an insurance miShr
easil), influence lhe assured s position vis-ri-vis the aulhorities. Under the standard
principles oi erpropriallon law rhe Stare must pat fu11 compensation lor rhe
requisitioned a$cl, or in case ol temporar) requisition coler liability ud any
damage o. reduclion in \alue which the assel has suftered during the period ol
requisition. In this way the losses caused by such measure will be xpportioned oo the
entire sociely. If there has alreadr been an apporlionmenl of the loss through
insurance. there is an obvious risk thar the aulhorities (possibll ihe leSislator) ma)
altach less importance to the Ilnancial seltlemenl with the pe6on who is the \,idim
of the measure. These consideralions come inro plxl in the case ol measures laken
by Norwegian auihorities NS well rs b) aulhorilies of count.ies wlth which Norway ;s
allied. In the event ol a measure t|ken by an enemy ol Norway or of the rlliance, it
is less likely that adequate cornpensation will be gnen by lhe requisitioning authority.
And even if such compensarion is give.. iI would be reasonable that lhe war risk
insuran.e covers rhe loss and t|kes orerthe chim aSai.st the requisidoning ruthority.

The concept ol (Slale aurhoriries, is defined in I l5 (b). Il,tlso compriies Dersons
or organizations exe.cisi.S (interSoverrmeotal aulhorit)rD- This alternalive will
probabU be ol in$easing inreresr in fulure. Il a measure is raken by representatives
of a leasue ol States (an alliance, group, block) of which Nor\a) is r member, i!
must be regarded as ! melsure lakcn by.tD (alliedr. A requisilion made br_ NATO
or a similar orSanization will accordingly not be covered b) rhe insurance.

Special questions arise when a measure is taken by an all)r ol Norvay, but in
connection wilh actions which have no connection with rhe alliance. The sirultion ma),
be such that the insurance a8ainst *xr perils must cover measures of this nature.
However. il will hardl) be possible Io dralt d provision which would solle all the
yarious problems which may arise. The queslions will hale to be sohed on a
case 1o case basis. bearing in mind tha! (allied Srale authorilies) .eed .ol necessaril)
be resarded as (allied, under any and all circumslances and in any and all siluations.
In a given conflicl il musl be decided wherher the acts commirled by rhe relelant State
aulhorities can be considered to fall within the framework ol the alliance.

The insu.ance against war per;ls also covers measures taken by persons and
organizations who unlawfully pass lhemsehes off as exercising public or
supra-nalionll authority, including, 3s mentioned above, measures b) persons or
organizatioos who pa$ themsehes off ds Nonvegian or allied State aulhorities. In
case of measures taken by groups of rebels and usurpem il may at rimes be doubtful
shether ihe situation is covered by this wording, or whether ir is a case ofpure piracy.
However. in praclice this will nornally not creale difficrllties, as this Plan in
contrasl to the 1930 Plan also refe6 piracy ro the war risk insurer's scope of co\e!,
ci subparagraph (d) of this parasraph.
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As alrerd) mentioned. an rurhoritl rhich requisitions propenr,-. tor use \rill
nornd i be l'onle lor cll dJriSe.J,rdrned b! t< .ubre.r-roUer dJrrn{ rhe o.,iod
o -equ.r nr .a.oddrJJeuhi,l rie$ed n..otJrion.. ,ll-i\Jriate pr rei\ lo md-ire
perils. For rhe reasons set out abore. such damage should nor also be covered bv an
,n.LrJnL(ilth('cqL'.rIor,rgr.r1o,ir. . \orr(s.JrordrJl redsrJre tn cJ.e;r d
requisition bv an enem),. it should be up to the war-risk insurer to coler the damage
and recorer an] possible compens, ion. Hence. S4l prolides rhat an insuran;e
aSainst marine pc.ils becomes inoperative if the ship is requisilioned bv anv Srate
durhorir\. Ho{e\er.'le r1\Jrdn!( oFrir.. urr pflit. i. m(r(ti.u.penJed:n rh( (r(1,
of a requisition by Norwegian or St.te allied authorities. In rhe case of a requsisirion
by alien Stare authorities. rhe war risk insurance rcmains in force. the lasr
,ubparagraph of this paragraph states thrt the insurance in such a case_ in addition ro
uar perils. also comprises marine pcrils.

Subpa.asraph (b) deals onlr sirh resticrions on the owneas rights in $e objec!
in.u-ed R(.rriLrion. .or\,.1 nr n rr irn.,ro1 ot ph\.i\Jt damJSp r. *irtir rh(
scope ol general war ferih set fonh in subparagraph (a): hence. here there js no
limilation in lerms ol perils al1rihullble ro NorFegi!n o. a ied Slate aurhoriries in $e
course of !c1s ofwar Hence, if rhe obje.t is denroled by Norwegian or alied units
during acts of trrr. the insurance dSdinn war perils will have to indemnit\ rhe Ios\.
fh'. nJ'. iTnl\ ho'h \h(r( rhe derrL. or r. - r Ln.nrrrrinndt Lorreouen.e ot'rh.
n.r.nt qJr.drduhere ri.Jre.Llrolm.lirJr)n.oe..turrhetufl1er-n((ut \o.$eLidn
.nd r l,ed m l,rdrr ubie.ri,e.,. : i <c rL,. $trtt tnrirtc. rhe a-ureo ro cnmnen..,',i",
lor lo..e. shich he 1T,elt 1.. .ru.(,1 b\ J p.lroriL n\. or I nB I n(. or {dr. In .t ,.
connection it makes no difference whether rhe militar! authoriries have rhemselve\
effected the destruction, whclhe. they ha\e ordered jt or wherher thcv have even used
nror'..,r rpqL.ron LoIo rre.e.d.(, rhc d..ured'. to.. $rt bc r;.o\er.ble. on \
such measures taken b) \orwegian or allied State luthoritjes as are aimed ai
depriling ihe assu.ed temporarily or definililel\ of his use of the obiect w t i,ll
oulside the scope ol coler.

Subpa.asrath (c) oi this par!8raph is idenrical $irh rhe A I Hull polic!, apan
liom the frcl rhal the alternalive (srndicalism, has been lefr our as being supirfluous
alongside lhe other items enume.ated. By (sabotage, is firs1 and foremost meantr llLl JsrL-ri^r $1.h Cr( ro ro.m pd'1 ot rt-p,ondJ., ^rLJr. f.ur $1.. r.. e.s.
.urr ,.red " rl lJrour Lurn.r.. $"r .Jbo'ite . d uJ. ferit. "h.h "ir .t," ;e
coyered br" subparasraph (a). The sabot|se need not be aimed a1 the actuat objecr
insured. A (go slo\r' action among doct *orkers or seamen is aimed a1 the
emplolers'intc.ests in generll, bnr if the action inlohcs damase io rhe assxred.r
prup('1) ot rle k nd !o\er(( q)'heToliLr.rtevJr,i.\in.urer rlt r(t"htetorrhe
dam.se under subparasraph (c). The concepr ol ((saborase, furrhermore presuppo.es
tharthe act pursucs a dellnlle goal of a poti!ical. socialor similar nature. A dest;uction
ca.ried out b) a ship s cre\ as u act olrengeuce or a p.oresr demonstarjon dgainsr
the owner nust be regarded !s !dnd,lism of propeny and is corered bv rhe insuiance
JJJin.r r., ne nerit.. Ihc..,, p.oolr(. ru " nnrl.te,. de. r1,. ,., or prope- r .a rirO
onr while ol unsound mind or under the influence of atcohol.

Neither the 1930 Plan nor the Hutl Policy e\ctuded (ti.ac!, trom the o.diDlry
cov.r rgainst Da.ine perils, but according to subparagraph (d) of rhis pa.agraph rhis
peril is now co!ered bv rhe war risk insurer. The reason ,br rhis changc is th; p;acrical
dilTiculties 

"hich 
would arise if one had to distinguish bet$em <pirrcyr ancl

(measures taken br" alien Srdte authoriries,. piracy pcrpelrated e\clusiyetv tbr the
furno.e o prot p (.1T,'h \ idrdl.. Iremca.rre"o-ta nincerer.
L.e orpanr/<d b) oe^nr . c\rrB cair " e,.<r.i.i rg ro\rrlrenr:. JU,t-orir\ .e.s d
go\(rnrn(nr i r c\ile - 1.,.h (Jprure. \e,.(1. in rr.tcr ro Jnr.,-r "or d..roe ,rr.;lon: .,,
to finance its rebellion.)
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Mutiny means insurreclion by lhe ffew against the officeA. cf. seclion 312 oflhe
Norwesian Penal Code. This allernali!e rill hardl) be of any practical impodance.
bul mutiny could be conceivable in connection wilh pirac) or some other capture of
the ship, !iz. ifthere are among the crew pe60ns \rho hale signed on for the plrrpose
ol taking possession ol lhe ship.

| 17. Perils insured lglinst phen it is rot agreed *h!t the insurance comprises
This paragraph is new. ft wiu nol be olany great significa.ce. as ir $ill in practice

alwa)-s be clear beiween the pa(ies $hether il is an insurance ag.lirNl wa. perils or an
insur!nce againn marine perils which is effected. Cover againsr both groups of pe.ils
.. dloroed onl. b) P.8. I in.r rdrc(..1 5'-'1

$ 18. Causation
This parasraph corresponds to i 34 No. l, subparagraph l. of the l9l0 Plan.
Underl42of rhe N{arine Insurdnce Plansof l8E1 Nnd l894rheinsurerwas (liable

tbr !11 accidenls belallina the obiect insured fo. the duralion of the insurance,. 'lhe
enumerlrion which iollo$ed showed thrt the proliiions were primarily aim.d.t
establishing the uide range ofperih insured a8ainst in !he m.trine insur.tDce. Howe\er.
the requircment tha! an i(accldenr, must hrle belal!en the objccl iasured implied thar
the occutrence of a specific even! involting damrge lo rhe assured's lnleresr sas

Howeler, $ 22 ol rhe 1907 Plan- trhich on this poinr endorjed rhc lvordinS ol
secrion 2:18 oI the NoNeglan Ma.itime Code. slared lhal the in rer was liable lor
(!he consequences of any peril to $hich the object insured is exposed during ihe
period ol insurance,. The wordirg opened up a possibilir) rhar the ,nsurer could be
liable for damage which occurrcd after expir) ol thc fenod ol insurance, but rhe
inlention was hardlr_ Io mlkc !n) mxrerial amcndnrenr ol the rule. There is no
refercnce lvharsoeler ro the re{riling in the Commentar! b rhe 1907 Pl!n. shereas ir
is st|ted in rhe preparatory works to se.tion 2,1t ol rhe \oNcgian Maririm€ Code
(Draft Marirnne Code. Christiania 1890, p.31,1) rhrt the insurer <according 10 rhe
Draf! ls...liable for .tnJ_ accidennl damage occur.inB during ihe period ol
insurancer. Informalion is missing as lo ho$ rhe rule\ conlained in rhe aforesaid
Nlarine lnsurance Plans \!ere p.acticed where a damaee could be traced back, $holly
or in pan,10 perils to lvhich the interest had been extosed during a previous insurers
period of insurance.

Grun.l \\ho during t|e relision ol the Plln in l9:0. de\oted a lot of space
to causalion quenions. also raised the quesiion hos thc innrreas liability shouid bc
linited in time. He crnicised the wording in lhe l90r Pl!n, rubmitting that during the
period of insurarce the inreresl ntr! bc (erposed to, perlls {hich hNc in a.turi fa.1
mrlerialized befo.e the insLrance enlered into lbr.e. In that e\cnt it Nas in his opi.ion
clear thar the insurer could nor be liable lor the danaee. He gale xlo e\amples. If a

ship is in a pon dock and a fire breaks oul in lhe rvarehouses by rhe dock on
December:l and it hli become clerr br midniSht lhrl the ship cannol be Droled bu1
*il1 be consumed by the ilames. it is lhe De.ember insurer.rnd not the Januarl ins!rer
who indemnifies the loss. In the lecond exlmple the rhip is ice-bound during lhe
month of D.ccmber. E\en if she is undamaged !t rhe tum ol lhe !ear. it ir the
December in.urer and nol th. January insurer sho ir liable for the subs.quent i.e
damage, prorided it rvrs clear al thc lurn oflhe \err thal. in io iar rs it Nrs humanlv
possible to loresee. the shit eould be.tushed b) Ihe ice bclore rhe Fint€r lras orer.
(The stenciled Comnrenla! II. p.26.1 265).

In Crundl's opinion. an apt dcscriprion of rhe situations in rhese exurples would
be ftal <the peril had srru.k, at rhe Iirne vhen rhe lire broke out, xnd rhe ship became
ice bound, respecrively. He iurther srared:

(The Draft Pl.n strtes. rs mentioned rbo\e. that the compan) is lirble $hen (the
insured interest during the period ol insuran.e is (/r(,{i br d t.ril rrhich is
comprised bt the insurance,. It should be noted thrt ir ir r/,c.rs,11Fhich must
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hale srruck. fr? /osJ need not ha\e occurred. The per;l has siruck when the
situation is so scrious tha! accordinE to general human experience ihe peril must
he (\pe.le,l I^ re\uh in don-ee. ln lhe (\rmnle. relerred ro ir lhe orecedinJ
p.,r g-dTl. rle per I hJ. .r"uck lh( 'hin .efore rhe 1($ njJrJnLe he.trm:
operative, and this is the reason wh) the fire damage and the rotal lo$ are outsi.le
lhe scope of coler.,

The l9l0 Plan thus did not ask at vhft poinl in lime the ship was (srruck b! an
accident, or when (lhe loss occurred,. The decisire point was whether rhe ins;.ed
interesl was nstruck by the pedl, uithin rhe period oi iniurance. If lhls wai clear. ihe
lnsurer $lrs under g .14. subpa.r-sraph l. olthe l9l0 plan liable for damaSe which was
a resulr olrhe peril materirlizins and which was colered by the rules ofcompensarion
contained in the Plan or the Policy.

Crundt .]lso sives anolher reason rvhv one should in this manner look behind the
accident which has occurred and consider the nature of (the Derit rhat has srruckr.
He 1^rn.our'p lo2 ir,,hJ.J nd.ine!.,.1,t.! mcr b(.t(,(.Ltr ot J\(,r.ompt(\
chain ol crus.uion. where also such causal fictors as !var. unseaworthineri or
dispositions oD the palt ol the assured, Ibr which lhe iDs!rer does not acce|r the risk,
hale come inlo play. ft is therelorc nor sufficient to ascenain. lor examDle thar rhe
.h p \d,,rn iSro,I d o l-((n ir.o \pd,r d Lrl :.i^r tr (d.f .peLrt...a.( ure.t oLtd
look behind the casuall--.tnd che.k the pcril or pertls \vhich ha!e caused it.

The ( ommentary 10 thc l910 P!an pro\.ided no clear solution to a sirualion where
du.ing a previour pcriod ol insurancc a casualty has cau5ed a larent detect. rvhich
becomes a contributoo causc of a subsequenl clsuatl!. This was the situation in a
case herrd by the Supreme Cour in 1950 (ND t950.458 NH Hr*/or. The shiD had in
l04( he" r l < \,!r,rn u. J oo, n !\ol...iuInrot\ 1g d.,m.,8e 1. 4up dn.t .re.n Ine
risible damage aas repaired. whereupoD the ship w.rs issued *iih a ccrtificate of
seaworthiness and put brck inro senice. Howeler. it lurned our thal !he.e $as a cra.k
in the rudder heel which had nol been discovercd du,jng repairs. This crack. ilons
uirh he!!) $eather to which the ship rras e\posed in Januarv 19.16. resuked in rh;
ruJd(r lc(ll_ eJkIe and rh.,LJder L11.1tsu" ou.np.r \n\ddE ir \ld) ,,.1h lher(
was general agreement that the costr ol rephcins lhe damagcd rudder heel were 1()
be absorbed by lhe waLrisk insurer lor 19.15. The question was what ro.lo about the
loss ol the rudder and rhe orh.r 1osies .rrising in connecrion wirh the new casuali!.
These losses rere b! rhe Suprcme (tou.l .tpponioned on the war risk insurer lbr l9i5
and the mrrine insurer for 19.16 wi!h 60,,! and:1000 respecrilely.

Tbe H€kroriudgmcnr sxle rire lo considerable dis.ussion. cl: norabl\ Rei, at1dHt|tu-.n 1 \S I)'- a1d l_'. tr rr. $ d,.t. h<d th.r t'rum ., ,(.h;i,Jt pJirl
ol vier rhe solurion Nas raihcr unfonunaic. Ir ha! been submitred rh.t rhe svstem
nr-l(. ir ,.ore dr'ti.ulr t"- rh. ir..,er ro.rt n. r(.c\ei luf eJlh
:,ui.iuL"l ir.J.rnLe....,r. lI do,r,on rJ rle Ln.(p. ireo I h. ^nor.,,int $lr!h 1( i. .,hte lo J.."... rhe il.rr( n rr ,i- rJ,. rnru
consideration that a ship may h.!e undisclosed damage. for {hich he is Iilbte.tnd
which ma! I.ter.onrributc to considerablc clsuatties. Deciding the question \lhctherud ro wh.t e\tenr rhe lirenr delect has been a contriburor! cause ot subrcquenr
dameSe ls Lrncerlain.nd mav resuh in dillicult lcgal proceedinoameSe rs Lrncerlarn.nd mav result rn drllrcult lcgal proceedinas. At the same time ir
1J. feer (niph..i/eo rh-r n, r-r,.. Jo\d r.,ie\ Jre ro Jr1(i b\ .L.h -. der.,, e.by such r derriled
invesrigarion inro rhe Lrnderl]inS cau5es of.rch !ndi\idual cajuatly. What is Deeded
are firn and foremost rules trhich are clear and easr- to implemenr determiniDs which
ir'.,.rer .f"ll t'! l."bl( lur p/.h ,1dr\ \ L. oJnd-!.

This principle has especiall) c,used difficulties where a ship sulltrs r casurh]
relall\el! shonl! aiier deli\cr) and lhe casurlt! can be rra.ed back ro ! tarenl detec;.
shich $as clused bl an !c.iden! duriDS the period of consrrllcrion. tf the ekkn
judSment were to bc ddhered to in such a situalion. the netr insurcr would hale rhe
.ighl to e\clude liabilit). *holly or in parr. whilsr ir would on the other hand be
doubtful whether the insurer during lhe buildioA r,eriod $.\ tiabte !ts ti \is the hnver
l. fr'. r'ol l.eea rhe prr. iLp ro .ron.r(.r.p lo..l...c\ n r1( turner,r.Lre,. b-r rr ha\
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8i!en rise !o major difficulties to find a valid reason for holdjnq rhe insu.er ar the iime
ol the cJu."il) id "le.

The consensus ot rhe commiltee ras rhat in future one should seek ro avoid the
unfortunale consequences of the fletloljudgment. but there was disasreemenl as ro
10",he rJl(,.hoLld be *o'd(d. llere -re rso no\\he \oLr.e..

One possibilily is 1o esrahlish as a basic rule ihat rhe insurer is liable for tossessti.h a.i.e ourinp rl-. fenod o in,Jr"n.e. p.u..ded rhe) J.e d ribJrabe lo. pe,,
which is covered by the insurance. This rute would ha\e ro be supplemented with lr
rule lo the effect ihat rhe los! sh.tll be transferred back ro the former insurer it it \as
obvious at the inceprion of the insurance that the loss woutd materlalize. ct rhe r$.o
above examples lrom Grundr's commentar!. In such rn elenr lhe assured woutd not
be able to reneu his insurance, unless it was clear that the lbrmer insurer rvoutd be
liable forlhe foreseeable losses. Thc other possibil;tv is to ke€p the wo.ding from 1930
(hat il is sufficient thar the object insu.ed (was slruck by a peril insured againstr
durinS the period of insurance), but rule oul the fe*rol solulion by a siparate
provision. That proiision mus! pro!ide rhat elen if the perit srruck during rhe pertod
of insurance. thc insurer shall ndl he li,hle thr subsequent tosses if lhe perii has meret),
re.ul'ed in in i Jrel. dett.r. khi.h ui. no( lrou 1 rr r1e rrre rhe n.Jrdn.e ernir..i
lne.Jo.equ(1r '...nJ.r.nrh"r e'eIbeco,e-edb\rne n.. rcr dJrinC "h..( ;<riod
ot insurance it arises.

In suppofi of the fiEr merhod nay be argued thar il will presumably fir in best
with the r!les practiced in olher countries. Thar (the loss arises, is a ctea;er criterion
than that <the pe.il sr.ikesr. From ihe insLrrer\ polnt of liew it is natural rh rhe
lcope of his liability should be the tosses su(aine<l du.ing rhe leriod of insurance.
The losses. which hale arisen. he can ascenain lnd rake into considcration in hic
dlnLJl -efn- 

"1d a(Lou .. oer t. "hjch ri\ .hrr. .rruLl- i h(
cou6e of the vear. Also fo. the assured the mosr pracrical sotution is for him to have
ro look to the relevanl iniurer at rhe lime the loss arises. Reference back ro a tbrmer
insurer ma) easily cause problems. except tor situations where it is obvious at the rurn
oflhe year ihat the loss {ill lrise.

In support of the oiher merhod it may be argued rhat rhe wordins in the l9t0 plan
i. qcll-lroul ano e'rdbl .neo r ..dLriL!. , rd rh"r n_) .,-.e m.i"r di|l.Lt ,e ior
surveyors and for t|e insurers. cldimnseltlemenl dep!ltmenls it a new and unrrie.]q,roind on .Lch J rrLJrl polr ^t rhe in.J-Jn!!.ond ,n. . rnuoJu.ed To rh,,
mL.r br .,uued rh.l lh( r(u,rrrenerr rhJr . te p.-i rL.r ha\e slruLk. dJring he
period of insura.ce probabl! consrirures an adequate descriplion of whar goes ;n in
practice. In connecrion with anv crnralr) one nrusr. as poinled out br- Cr;ndt, look
behind the casurltl1() find out whar the reat cause is. It ma! ddmiueily a1 times be
dilficult to decide how srrong the perii impacr must be in order ro regard the pe.il as(hlrlirg struckr, bu1 on this poinr a practice has been est.blished. and difficullies
have not been parricullrly predominant $hile rhe t930 phn was in torce.

From cenain quarters il has also been rrBued thal the choice berleen rhe nlo
m(rhoo. .o'Tore'l.eoreri.rl rh.nprccr -"t rrre.c.r. Ih<mJ,e,a.uLr orr\rlt or
and l"rge bp le.Jme. regJrd.e.. olrhr *rrd ng.ho."1 Ir N thenL< he nt .e.ojrdrr;
in,nnn- rLe {herher ir i. ..rpr,dred r, ,iJh e for In,,e!. \hi.h ari.;
during the period of insurance. but wirh a righr ro lranster cenain losses ha.t ro,
lbrmer insurer. or it is stipulated that the insurer is liable lb.losses artributable 10 the
facl that lhe peril has struck durioS the period ot insu.ance, but with a right ro exclude
liability for cefiain losses. which do not arise until afler €xpiry of ihe period of

Alter ertensi\e dicussions bv the Commitree, the conclusion was reached that rhe
second melhod should be adopted. The wording of 9.14, subpdragraph t. otlhe t930
PIan has been malntained. with an addition which aims at ruling;ut the consequence
drawn in !he ,Yelrol judrmenr.

A ver\ impoftanr elemenl in conneciion wilh rhe defininS of the rutes is that the
parties to the conrract ol insurance must lot hare any possibilitl of iniluenciDg rhe
decision as to which one ol lwo successive insurers shalt be nable lor a lo$.'This
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applies in panicular to drmaSe which il is ditUculr ro allribute to ar) delinite. external
e!ent, and where the lcturl discoler! of the damrge mu( ofren be regarded as <1he
actual casuah),. Ifthe assured becomes aware of an incipienr damase G.g. a crackins
ol the propeller shatl) he mun not have the posibitil! ot shiftins th; liabilitv for thi;
damJge on ro J Iulure in., re-. He soJld rner he under rh( ob\iou. rerpldrior ro
renew lhe insurance with a lo$e. deductibte or on betrer conditions in Eener;I. Simita.
tnr.,derdriun\ rd) l-e n\uk(dio|ler1.ur!r.i.durlsd.L^(!ro$;rLr. I'reendut
the period of insurance, he becomes aware of the lact rhar (rhe peril has struck in the
.en\e rhdr noinr eng.n( uJrise L d(\elopinB. h( mirtr he remDled ro \eeo rhi,
knr{eupe.^l,n,elldnorriL.edren(sd ot l\e rn\Jidrce Hence. it eirher ;f rhe
pafiies knew that (lhe peril had srruck during ihe eartier period ot insurance. lhe
firl(rple or rhE Hc*ra, iJogm(nr ru.r be Jpp.ied Ont) rt lhe d.map( i. rord|]\
unknu{i .l-ould rhe neu ,n.-,er aeJr.he lLll r.l ror an\ ner c,\,Lt,i.a

c, regrro\ lne mor< oer: iled uord.ng ot rhe pdroS-anh. rhe o o{ire.houtu he
noted: The first subparagraph conta;ns the general basic rute accordinA !o which lhe
insurer's liability is subject ro the condirion rhar a peril, which is colered by fie
insurance, mus! have srruck the inreres! during the period of insurance. Ver! oftm rhe
ldLrrndrJneIl l.J..l,u.k"il be derri!dl sr\rreoL!Jre1.eoircd.uatrl.Uo".,er,
it is also conceivable rhsl the peril has st.uck elen though no casuall) can as )et be
said to hare occurred. Th;s wiu inler alia be rhe case in the above examDlei t.om
t,-undr'. commrnrrr) ,n.fe lcr0 Pon. shere rhe.hrp i. adrni edt\ ...rrLcL b\ n
rn31ne nell- dr r1e rurl ol rh( reJr ''ire. ice bourdr. l-Jr qr.re .l.e.inror ,, r.itre
.did IU td'c.uflered d (d.Jd r).

It is irelevant as reSards the damage. which arises al rhe moment when (lhe peril
strikes, ((the primary damage,), whether rhe damage is discolered immediateiy or
at a later (age. Liability for that dam.ge shall in an! case be refered back to the
insu.e. who had the .isk when 1he damage arose. On rhis point rhe plan relies on
indispulable l.rw in Norwa\ as well as in other counrries.

The b.tsic.ule conrained in subparagrnph I otlhis paragraph wi , if it is not made
subject 1o an), resenalion,lead to the releranr insurer being l;abte. wholy or in pari.
fo. other losses which rhe assured ma) suffer in tuture, and !,hich ha,", c;,."i
relarion with lhe fact thar (the pe.il has slruck, durjng the relevanr insurers period
of insurance. ln man! situations this will be rhe right solution, thus wtrere an event
inrolvin8 liabiliry for the assu.ed has occu.red durins lhe period ofinsurance, and lhe
lhird pafty s Ioss does nol arise until later. The sxme appties where the ship on expiry
of the period ol insurance is a1 sea with casualtt damage $hich is tno*, ..a wri;"i
will cause oe$ damage before the ship reaches porl. ln this lrfter situalion the rule
.elaring to x prolongation olthe insurance in g l-\7 will pre!ent any d;spur abou! ihe
causal relNtion concernine rhe subsequent damag.. Howeyer, subparairaph 2 of the
paragraph is aimed al excluding the insurer's liability tor any tuture losse.s arising in
situations of ihe same iype as rhe /?ekrorcase, yiz. where rhe peril has nrflicted a laient
weakness or damage on the shit which is nor known.

The new uoderwriler shall according ro the plan bear the risk oflosses allributabte
to a defect or damage which (is unknown, at the inceplion of rhe insurance. Thar rhe
defect is <unknoNn, implies lhxt neither lhe insurer nor the asured knows about it.
A. Lr J. rhe d,,J"ed rdenriS..lion mu.l nere be mdoe uIh d ,drqer
.ircle ol od.or. rh.n qhar ..u.rom-r) n aJrine in.uranLe. .r. in.e- dtrd t <o tii.
not sufficient rhal the assured does nor himself know about the damage, if Nithe rime
rhr in.ural.e e\pIed ir $a, tno$n b) one p(r,on {ho,e dur, ir ui. ro reoon rhe
m"Ier. Herce. ii dn in,rn elr crdLk:n8 or rhe ,h 1 . tro$n b) rhe ,t-ir, . enc neer,,
bur has not been reponed to ihe ownem. replacemenr costs and xny ion*"'r".t;.i
lo.s.. -h" I he Lover(d o\ rhe tormer il,urer and ror b! rhe n.,rei aurinc "ho,epcriod ol insurance the reptacemenr lakes place. This solurion is necessarv in;rder to
cnLnlera(r rhe po..iril.ly ot J ,raudulenr Loonerafion ber$een rh< osner.,nd rhe
crew for the pu.pose ol obtaining better cover befo.e rhe insurer enters the piclure.
On the other hand, rhere shoutd be no reason 10 make a point of the faci that a
subo.dinate member of the crey happened to knos abour the damaAe wilhout
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realizing its importance. The term <is unknolvn, is choien to make il po$ible in
prddice on this point to choose the solution which in the specific casc. as \rell as
generally speakinS, fufther the purposc of the rule, riz. to counteracl disloyal
suppressions in the relationship berween the parties to thc contract ol insurance.

lfit is established !ha!on erpiry olthe perjod olinsu.ance the damage was know,
bv lhe assured o. bv a person, with whom he mus! in this conncction be idenlilied.
also the liabilir! lor lhe consequenrial losses shall be lrrnslcred back to lhe old
insurer. If the assured has fraudulenrly failed Io disclose thc d.ma8e. he runs the risk
thal the insurer may inloke the 6-month time limil for norification of the casualh,
.on.Jricd ir ! l0_. Ir rhi. . rh(.d.e. rhe rl.urer mJ.r iJ.. r re - Er' r" reru,. ro ."',r
no! only the primar) damage, but also $e subsequcnt consequential losses. However.
thc practical cases where liability will be rei-erred back will presumably arise where lhe
latent damage is well known, bul the ship has been gi\en p.rmission to sail lbr some
time before replirs 3re canied ou!. For erample, an iDcipient cracking ol the p.opeller
sh|ft or the foundatlon plate is discolered. and rhe assured is innrucred ro hale the
repaiN carricd ou1 $ilhin 6 months. If a iiacture arises in thal palt before it has been
repaired. but afler expiry ol the period oi insurance. thc old insurer is liable ior the
replacemenl costs rs \lell as fie consequential loss.

If the damaSe is uDkno"D lo e\er-_one at the inception of the new insur.rncc. it is
the new insurer who is liable for the conscquences $hich the deiect hrs b\. crusing a
netr crsu}h). This is expressed br-. srarin8 tha! the damage shall (be considered as a

marine pcril *hich has slruck the ship when the casualt) occuffed . . .,. Thir wo ing
rellects inter alir lhe \iew. which is presumabl) realinic. thlt !he insurer assumes rhe
risk for the ship wilh wharever unknown defecls. deficiencies and weakncsses it ma_!

There is an important reality in the princifle !hat rhe latcnr detect \hall be
regarded as a <marine peril, which srrikes the shlp in connecrion with lhe new
casualt)-. Regardless ol whal originallr'. caused the damrge. ir is !he insurer ltgainst
marine perils who bclrs thc risk of i{ subsequently causing a new casualiy. An
undiscovered war demase (cf. the l/?h,r case) thus becomes a marine peril in lhe
co!er given by ihe new insurance. Also this conforms \ith rhc !iew thal it is rhe ship
itself with ils unknown delects and deficiencies which constirutes lhe m.trine perils
insurer's risk. A simihr transformalion ol the damaee is also concei!able in rhe
relatlonship beiween x!o successive insurers against marine perils. Lct us .ssume that
iD 1960 the ship stranded dnd sustained nnknown damage. ln 1961 the owners swilch
to co!er on stranding condi!ions. When the damage causes a ne\r casualty in 1961, the
insurer is onlt liable for the consequences if the nc* c.sualt! constilutes d stranding.
In olher words. the old danrgc is detached f.om its original cluse and represenN ir
relatlon 1l] rhe new insxrer an element of Seneral marine pcri1.

A special queslion arises if the latent damage is for .xampte broughl about by a
casually which occurred in 1960. is discolered in 196l lnd.aLrses a neN casuahv in
1962. ln such r case rhe right thing Io do must be to tansfe.lhe consequential loss
back to the insurer durinS whose period of insura.ce the delect w.s discolered. The
1962 insurer is not liable. He will be protecred by the rule of subjective knowledge.
Nor $ill the 1960 insurer be liable. tl lhe damage has not been discovered b] rhc time
his period of insurance expires. he shall be definili\el) liee lrom liability tbr all
,urther losses which the damage mat causc.

As reSards Iosses iD co!necrion with sallage operalions ud other accessor) cosrs.
the same rules apply as to lhe dctual damage which rhc ship suslains in connection
with a nelv casualt,!. In so Iar as liability lor lhe damlge is lransle.red back io a lormer
insurer. he shall !lso cover salvage cons, etc. incurred in connection wirh tle casualr).

$ 19. Principal rule ofthe assur€d's burden of proof
This paragrrph corresponds 1(r S.15. subpara8raph l. of the 1930 Plan.
The prolision de|ls \!ith the burden of proof, i.e. \rhich of the parties bears ihe

risk lhat a ceriain facl cannor be esrablished.Ifthe judge, after having elaluaied all lhe
elidence adduced in lhe case. does not lind one lact more probable than another. the
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doubl shall be to the disrd\anrage oi thc party vho has the burden of proof on the

The provision is based on rhe seneral principtes conce.ning the burden ot proof
in contracls ol insurance. Il is indisputabte cunomar) law rhat the assured his rhe
burden ol frolif,g that he has an interesr $,hj!h is insurable. that lhat inrerest has
iuslained a loss as a result ol a peril covered by the insurance. as wel as the extent

The assured s burdcn of proof also comprises rhe tac! !h!t rhe peril has \t.uck a1
r tirne when the itrsurer covered the risk. ct g lt. Whcn !n older damage is discovered.
there are !omerimes no cerrain indicrlions !s 1l] shcn it arose. rhe danage could just
as $ell ha\e bcen cauled b! t*o differenl casuallies. r'hich took place durins diffeient
nrsurance year. In such cascs ir would not be reasonable tor rhe burden ot+roof rule
ro be used againn the dssxred bv one of rhe insureF. unless it is clelr rha! also the
orher insurer $ill respecl the decision. lf both insurances are raken our on NorseSian
condirions, troblems \ill hardiy ari!e in this connection. cf. inrer dtia the rule relaiinu
ro /d\ .n. e td\n(rr. !onrr'n(d rn I {1.

Il the lnsurer wuts ro claiin that rhe loss is auributabte ro a specific cause shich
is excluded in fie iNurance condirions, e.8. unseawot1hiness. rhe burden of Droof onr\. po.nr re.r. sirr lin. Al.o rr'.:. ird.nJrdbe du Hose,er. one mLn be.uJ,c
of rhe fact rhlr a number of the limitalions of liabilily contained in fie plan atso
pro\ide specirl rules rellrin8 ro the burden ol proof. Thus glE, subparagrrph I
imposes on rhe assu.ed lhe burden of proling that a casulrlty js nol atrrib;iable ro
perih,to which the ship has been erposed \rhile oputside lhe lrading Iimils. See in
this conneclion also g 26. subparasraph 2. | 32. subparasraph 2, S 42, subparaeraph
3, S.15 subprragraph 2,lnd sentence S,16, subparagrsph 2. g i9, subparasrdph I. S 41,

Thc special problems which a.i5e {hen it k uncenain wherher a toss is a(ributabte
to d marine peril or a war peril are discussed below under S 2j.

$ 20. Combitration of perils
This prrasraph corresponds to | 3.1. No. :, subparasraph l. ot thc t930 plan.
A gener|l problem in insumnce lar is to decidc to what exlenr rhe insurer shall

be liable vhen the evenr, which giles rise to ihe loss, s.as caused bv a combinati.n
oi Teril' .o.ered 1\ lh( rn.r r. n.e. Jrd o(,i. ulrch dre nor corer(d. Bd,ed on rre
practice followed by the Supreme Courr since rhe turn ot rhe cenlury in cases where
c per. n s rh ir r.Lio(nr i ,.-.a1(e hd, Jied T.fl') J. r1e re.L I ot o; dccrdelr. Da l\
... rl-e r..uI or'rll1e... .r fJ. l.een !.rJb'j.heo rh"r \or$(siu1 rn,Lr"n.. ru i.'h,..;nr he.o cdll(d ..do.nrlJrr LdJ.e dot r n(. !.ep 1 p..-1i(;tJr Rr. o0t -uo. 1y04.o00Jrdrh(.rmrJr)'n RL lu{{.cIl,. Ih.dr.rri,e,mpie, lhcr ir ,ror,d he e.rdbtir red
\rhich pc.il constirules (1hc mosr imponant causal factorr. (the predominant peril,.
Ihe en ire lo...hdllb( flr-il-Jred ro rhe renl shi.h r. rhL. Jp.rcrJred r. rhc nnnL iDrt.rJ,e fur rh( i..L-ed rh.. mcdn. rh.l le rill e.te r(e \e tu Lo.er, u- n.ne dr : .
depending on how predominanr the perii insured againsl has been.

In p.rsonal accidenr insura.ce cases rhere has becn a clear tendency in legal usage
to regard rhe accident !s the dominant caus€. provided il has conrribuied to'.t
.e.sonable degree and has influenced the course of e\ents. Thal lhe coufts in ores
ol doubl rill reldily reach the conclusion that ihe insurer is lilble is welt knosn ,tc.
r'omurh(r r..Dr.nt .olficr I ".utd rheretore no.. bt\ he d beIer de{nprirrot lh((domin.nrcause rule,, *hich is apptied in pracricc oulside marinc insLrrance. il on.
.rJre, rhrr he n.urer i, reFa oed d' l,rll. lrable .i I pe.i, uhiLh . rore-ed t\ rhe
rr,urrnc(. l'J, beel r nec(*"-. rrigger.nts "cro. dnd ha. colrribuLed ." rhe loi. ro
such an extcnt rhar i! would seem reasonabte 1(] lei rhe assured benefit trom the
proledion which the insurance was irtended 10 provide.

1n marine insurance the problem of rhe combination of causes arises in three

,l) ii rhe o..,. clfiiburJbre pJnl) ro ner,.Lo\eredb! r1e ir,ur,nce. ndnl\ lu
fe-i . e\(luded iom rhe co\er b\ Jn ntte.ri\- e\.tu,iol. the mo,r oracricat i. ,

j
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combination of marine and war perils. but one mighl aho menlion the case (tiom hul
irsurance) where a parl is dam|ged, panl) because ot laulry const.uction. and partt).
becduse of elenis in connec tion wiih a casualtv.

:, rl rhe lo.. i. p. nl\ .ufibJrdb c r, .er l..o'ered b. rre rn,ur. n.e. dnJ nd-.t,
ro l"crur. ior rhiLh rhe J*Jr(d. bcLJU.e or hi..ur e\r \c ro.,riun nJ.r b(J. te rL\
himsell (undisclosed risk factors. unjeawonhjness of rvhich rhe assured was aw!re.
gros. negligence on the part of the a$ured durin8 rhe rescue operation).

(3) if rhe loss is atrribLrrable ro the m.leriatizlrion of perils insured asainst durin!
.e\er-l in.r rd1.e )p-r.. I or <\dn.ple. Le .hip .u.rJrr. tdrcnr dcmdgc b\ J Ld.r"lr) ,;
i960. xnd this damage. conbined with heavy weather or some orher peril in 1961.
cruses a nes casualtt.

The iield where this problem was firsr noriced and an aucmpt was made to soh.e
ii rxs a case inlohing a combination ol marine and wa. perits. Durine \\orld War Ilcl4 lr " l-rge lJmoer ol Ld\JJ lie\ ol rh.. I nd rouk tldce. In rhe tLnd-menrdt
iudement (The Skori,J judgment, ND 1916.209) rhe Mlririme Coun. wilh rhe
en<lorsemenr olthe Supreme Court, estabtished that rhe entire toss was lttributable ro(lhe faclor which is regarded as the dominant cause of the accident,. During the
subsequent !ears a series ofjudsments were givcn in conflicrs berween insurers !s;inst
mdrine oen. Jrd r1,ure'\ JgJil.r rdr pe .. A eJrdre.ommon r^ the.( uecrjron\
was that il required a ver) strong war peril for the cotrns ro reSard rhrt peril as lhe
dominanr cause.lfany tauliofan) significance had been commilted bythecrew. such
fdult. qerL prJ.ri.rll\ o ud!. regdrJcu d.,he do r1 rt; je.utr rlar rhe
casualt] in its entirety leU upon the marine risk insurer.

The marlne.isk insurers objecled to ihe facr that in this wav an essential .an of
r1e ilcred,e or rnE rJr Ine \tr drIlibur.hle ro J *ir .,rUdrion r;arkened lighrhuJ,e.
removal ol narisation marks, sailins h convo)s, erc.) had been imposed on them. rn
connection $i1h the revision of the Plan in l9l0 there vas lherci_o.e an dlmosl
unanimous requesl for the adoprion of a rule of appoftionmenl. In the event ot a
conbination ol causes the relati\e srrengrhs of the \rrious perils were ro be evatuated
and the loss apponioned, raking inro consideration the significance of the individual
causal factors. Innead of a choice belween two extreme solutions (eilher A or B bein!
liable for rhe entire loss), lhis merhod oflered a whote s.ale of middte of-the roa;
solutions. making it possible to choose in each individual case the appofijonment
which would seem 1o fit io best rith the concretc cirumsrlnces of ihe ;ase. The rule
was worded as lollows (g 34 \o. 2. subparagraph I of rhe l9j0 plan):

Il lhe damase is caused by a combinalion oi selcrat dilferent perits, and one or
more of these perlis fall ourside rhe scope ot coler, the loss sh;l be apponioned
proportio.all) on the various perils accordins to rhe nrltuence each ofliiem must
be assumed ro hale had on fie origin and exrenr of the loss. and fte insu.er is
only liable for su.h parr of the loss as is considered atrributable to the perits
covered by the insurance.,

It ap|ears clearl) from the p.eparatorl works ro the 1930 plan that rhe conltid which
it was sought to regulate b) mcans ol rhe rule ot apportionmenr was the connict
bet$een lhe insuren agaiisl marine and !}ar perits respectively. Howerer, rhe rule of
apportionme.t contained in $ 34 No. 2 ofthe 1930 plan, sas worded in very Seneral
tcrms and was 1() be applied ro all cdses where rhere was a combinatlon oi perils
insured againsr and pe.ils not insured againsl, unless othervise provided by other
provisions of the Plan. Hence, as a basic rule the rule of appo(ionment was to te
applied everywhe.e where an exclusion ol tiabilil), was worded as a pure causatily
ruie. As examples ofsuch exclusions of liabitiry may be menlioned the rutes containei
in the 1930 Plan, g 62 (unsea$onhiness), { 64 Nos. 2 aDd 3 (customs fraud on rhe part
oi the cretr, lr,nsportation of contraband) g 76 No. a ((faults. defects or deficien;jes
in one pa(icular pan,). $ 77 IIB (c) (various causes of loss excluded in case of rhe
loss of moo.ins equipmenl erc.) and orhers. besides. of course, g4t No. t.
subparagraph I (the war peril exclusion).

:
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Ho\re\,er. lhe 1930 ptan also contained a series of rLrtes where lhe rule ot..nTorrionlcrr \d.rur -tol Jible lhi..frt.eC :r.l r. Ih.",..r..;,nl lnh I) re JLints ro reClig(n.e on rh. .Jfl oi rhe p(r.on e e(rine he in,Jrdr!e orthe .ss!red, and where the corresponding rules in ICA p*..1S" tl.,ut tr,. r""rifJ,cdusali!) rulc, shall be appiied in marine insurance. Th; wo.dins in the l9l0 pi;;

uJ. .. r rL e Lhdr rle.n.L (r sa. t-hte nrtr ro rle e\ren, r $a, e.rJt-,.hcd lh.r rhe(\LlrJeo De,l rres ,ren((, . tJ. nor t"d ,ni inrtuen.e on rt-e "r ei. "; i;;;-;;, ;:rlclo... Ho e.er.Jl.uorte quruile. $(rcL.edL.ee(r. ).- -A. 
,LrbD-rxo,,nh l..no,.ir..Jbp.r"r.dph,).,r r.-o(,Hen.e,ih.""rii"",..r.,,r;"J;;i:"..:i

impofiance rnd coniributed tu ttre fact thar a certain t... .tgt r t ur" 
";*". tf,i ;"r"i",

would be completeh e\empr from liability lbr rhal 1o$. Such rules *... i.r.. rii;
contained in_S 9 No. I of thc l910 Plan (perits which thc person elfecling rh" i,sr,*;;a
negligenrl) failed 10 <lisclose on rrking out the insurance). s:7 e.,itp"*g,,pr, i(wilfully caused or supp.essed rtterarioris of perits, ct. S ls). S 2r A, b;arGra;h r(perils which oferared while rhe insurance w.s suspended du.ing " b;a"f of th;
rad,nC uJrJlr\'. s 1t. \urTar .prof1 t. c. ro.r, rtinee,..r or,lrer, ."rur"."",,
Jndurher.. I rrp(Jr. trom rt-e I nrmcr..,^ rhar rr. in r.r on "r rre..op< " rhc
rules of rppo(lonment was inteniional.

During World War II 1940 :t5 the ru1e of apportionmenl was used in .t rer! larpenJmbe-.'c..(. re-l np ro (d.Jrlrie. shr.h re ( pJnt! 
",,r,""r"ht. r. .", .;;i.p"rl\ ro E(noJl m.,rne pelt. th-.e oLe.rio r. ,,. j..,..",r,n","rerr. ,r a,rr"l:,Als l.l ff As for the ships sailiDs in Cerman conrrott",t *ate,s jr,i ,:',*ri'ii "r-nTurriolmenr 1!d ru De dec.dcJ ". t,riBrr on in .or( tr,i,rr\... 

" 
,h. ,", .-l:;,,;.nl Il-se cJ.e. b\ .le ",r r.J i. r .rioLr-i ut-i.h ".. (. Jrt .neo i. -.co,d"".;;ih

S 34 No. 2 subsection 2, olthe 1930 plan. In fracrice the arbirration rribunal apptieJ
lhe apponioDment lractions t,;,1.2,:1.3/5 .nd lr2 mosl frequentty. b"t alr;i;';cef.in er(lent other tiaclions. The total amount ot loss ;nrotrea in tleiauarries wrrere
ore ol rh. .:Je. o(mdrJeo .n..ptn.ronn.el, q...nnro,.ndrrt. \Ot toh m,Ii,,,,! h i . h r J-. d r \ r o e d nrn 'err .1o. " ro (rL. t nca. b"|"e.r, rtre r"" p16.p. 

"1 
,1.r-"r,'

B,! tlay ofcompa.ison mav be menlloned rhat rhe torut p"y.*" i.o- ri. No.*""i"i
Shiposners Nlurral War Risks Insuran.e asociarion anounred t" 

"pp-._;,*iJy\OK ol nilliol u.rh( h^re ee th."e Jre .\our1u ho^ rh;Jfnofl on ne.r \J. eirecr(d tor r1( pJ ot r1c t(er ut-i(t- .,. .*ri.i, 
"".a ri\ortrashiI during the war.

Il is dilTicLrlr to hale anl definile opinioD about the extenl to which rhe rute ot
apportionment has been applied outside the war,/marine snuation. It has nor UecD

if{i:g-bl l!" courrs ro an} hrse exrent (cf. ho\!eve. lhe 1/".r,. judg.e;;.-\;
1950.,158 NH. where an apporrionmcrrt was cllecred in c,,e, "h;.-peril; h;
mare.ialized duriDs diilerent insuraDcc lears). Horverer. rhere are sr*g ;,,Ji."t;"",
!hat rh-e rule has become pan ot the geneiat concept;* 

"r 
t^,i* ",a'rr,,iii il"pptiJ

fairly f.equentl) in pradicdl insurance 5errlemenrs.
DLrirg,he reri.i^r so I r,e tenerJ .elriT(rr ut ,na nr"rr,n: rte

' 're(. rJ'e ^t rppolrnrm(nt ,r' '1e (,ert nfJron..n"r onot cdu.c\ Ir *.,, ooinLeo.utrhJr ir r.e.rrbli.hedil ,rJ.l,ce,,u.uer,r^rlb\,".","r...r-,.,".,.;;;i;;
Lho .,re rn\u \ed rn rhp ,,3 m. .c' ten(r.r.. t, ,p".. 

"p 
p...i.,'r..:. .r i" "i.1.omTr^mi,( .olJ,,on. n (J,e Jt...,-.rie. 

^ncrc rrre q:e.ir"r or ."r,",,"" .t;h'
o her$..( er.'l\ hr\e.^ne ru J he.d ror .houtu nne d .ieeard , ,. i". ,;;; ,,;;"
perhaps pafticutarly popul.rr in jnsurers, circles that Ge rute oi ipport;oorrenrpro!id$ a (laio soiulton to causal queslions. This p"."g."ph th"..f-;.",,,i;;;-;
rule, the conlents of{-hich are identical {ilh g 34,:lo.:, subparrgraph r. 

"i ,. i,j]oP"n. ln p"intife ir i. Jrpt ..bte o - .".e. o, 
"".,".",."....1 rn. n",.ii.,r,,.teJl.nts nn.r mpun. I .ir " nn - .ont-irr||nn ui rdrire p(rit, ,"J "r. ;;r r.Jnd imildrpe l. Jre. houe.er..Jt-ie(. ru.feLrd -pr.lJ nn n)_..

As mentioned aborc. rhe rule of apponio.ment in rie l9j0 pla; wls ont! !t!.n a
\ery Iimited a|plication in the elenr ot a combination of perits in-,ea 

"ert;rt 
;"J

feril' bruJBr.Jhoir b\ rerliger.( on rhe t"n ot rh( perun ettecr ,g ,t"',".,,i-r..
or lhc o.\Lred. He.e rhe .o Lr or o. pn.lr\ $,. r.,, ,n, et.."n, ,,r
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negligence in rehlion 1o the cause resulled in fuil loss ol righls for rhe assurcd. The
grounds gi!en for this srrict rule \|ere the p.elendve consideralions. Howerer, during
the revision work there was generrl aSreemenl th!1 rhe generrl rute of apporrionmeni
should be gilen unlimitcd application. also in these siruations. probabl), rhe prelenrile
considerations will be serled elen berier in rhis wa) rhan du.irg the reign of the
forme. rule. If the judge onl) hrs the choice beNeen grantinr lhe assured full
compensalion or no compensarion a1 all, he will nalurally be reluctaDr to a11ach
impo(ance to negligence, unless ir has been paniculxrl) Sross or connirured fte
predominanr causal facror. The result will easilv be a decision !hat (ir has no! been
p.o\cd to his satisfaction, !ha1 rhe assured has shown negli8ence. or thar the taulr has
had any influence on the casuall). ll is well Lnown rhal the rules relaline to rhe
insurer's sancrions against negligence conlaine<l in rhe general secrion ot lhe l9l0 plan
wcre onl) applicd to r ve.y limired errtenl. This may, of coure, be due ro rhe lacr rhrt
the pelsons effecling the insurances ver,t, rarell commit acts of negligence which mav
h( oi.mp"n-nc( r nJcr .le '1.J-Jr!! !ondiriu'r. hul I i. ,or irc.nce,\rbt( rh. | ;
conriburor) cause has been !ha1 the insurers hale nol becn able io i.lokc the rules
trithoul at thc same time depriving the .lsrurcd ol his ent;re insurance co\cr. In rhese
rrcls the rulc ol lpponionment $ill open ut lhe possibilit!. lia.rn assessment ot
c!usc, of mdkinB suitable deduclions from the compensation as a rcaction to acts of
negligence. The objecrion may be raised rhat i! is difl-icul1 tor rules ot rhis narure !o
work in practice without r coufi decisio.. Ho\!c\er.1his may be countercd by saying
ftat relelant acts of DegliSence are. in spite ol everyrhiDs. rare, aDd w|en thev do
oL!Lr. :r riBnr be d.erLl rnr.u.l \a\. r, he 1.,(c t\ n .^jr,ui ti" u r\ Jti r,e

In ihis lighl all the rules in rhe Plan. which deal wirh neglisence on the pa.r ofthe
per\on eJ'(LIind rhc in.,.r-,.e o, l! J..ired. .'re {o.oed r\ trre .dL.dl rL e. a1d
mus! be supplemeDred by rhe rxle of apponionmenr conr.rined in this paraSrrph.

The third.rre. $here it may be ofinterest to xtplt lhe rule ofapponionment is thc
silualion $here the casuah) is caused b\ a combinrtion ol perils which hale srruck
lhe inte.e( insured during differcnr insurance p.riods. This problein has been rhe
subjecl ol exhausllve discussions, and rhe solurion tbllo*s from the rpecial rules
erplained in $ 18.

$ 21. Combination ot marine and rar p€rils
This paragraph is nes.
It is an undispured lad that ir \ras the (frce, rute of rpporrionnrent which led to

lhe high frequcnc! of litisation ber{een the war risk and lhe marine rjst ins,,ren
durinS Wo.ld War IL Because each indi\idual case had to be assessed on the basis
of its specilic merits, it sas difficuh lor suppleneDtar! lee!1 rule\ ol la* ro de\elop
through legal usage. Thcrc tras nol unlike during World \Var I ! crysraltizalion
of certrin typical cases. which came within the p.o!ince of one or the other inrrer.
Insrerd each case became 1o a ceftain e)irent r doubtful case. beciuse ir \ras
impossible 10 predict the eract tercentage which the coufi sould reier to war and
marine peril respectilel!. The lacr tha!. ltom u orerall point of view. a more or less
equal distriburion ofthe loise\ rras made. hls !lso conrributed 1() enablishing the !icw
rhat N Lirly similar fiDanclal resuh could hale been ichieled nr a simpler.nd tess
coslly manner. II was therelore lgreed thal lor lhe contlicl siruarion war,imarine lhere
oughr to be a causal rule *hich it was easier lo practlce.

The solution srrilcd rt. sbich is conraincd in this prragraph. is to the eftcct that
in the eyenr of ! combination ol $ar and marine perils. rhe d.,mnranr-caure rule shall
iD trin.iple be applied. this is expressed bt pro\iding that the entire loss shal be
regarded as caused b.t thc peril 8rcup Ehich h.s been rhe (dominanl, cause. It rhe
applicarion of rhis rule 8i!es rise to any doubl in oih.r \!ords, it it is di tcnlr to s.!
rn"r u rr o rne te.ilFroLp. . J,n n. rr . .he l, ... rr te d riJ.a -qji I bp ^e(n

When comparing th. strength ol the two pcrils one should bear in mind rhar rhe
insurxnces against mdri.e and war perils arc t\ro equ.tl t!pes ol irlsurdnce !rhich rnv
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shipowner would wanr. or would ar teast have rhe opportuniry and invilation. to takeout. Henct, th e is no realon ro operate wirh such ; (domi;anl car,; .;i.,1 ,,;i";i.-frobrhl. orJr r,ed o\ lh(.oLn. 'n ner,orJ,a.cJenl ,.r r.".,.1.,i",; 
"r:;.) u th.r.n pd,1r.ucr .(le\JnLe ir .,rLrrior. $here u ,e ot rhe 1.Lrdl,e.i."or

sone .eason missins. The decision musr in oiher rvords be made regirdless of;h;th;r
the ship owner ma), have friled Io lake out insurance against war_perits.

Ir is dilficult ro \a) anything in Seneral aboul th; exrent to which rhe rute otJnounornerr.(r tnnh n rne .nd .enr(n(c o rh.. pJtuerinh ..,,. "e,nDli;;. [;,,'1d\cs-e,rerur te..er rnoi.. d(perd nH u., tec.€re(-utnreJom,"..J,";,,,::i;"
o'Jer o. c o(ril ro h( JeeneJ -J.n.n-nr... Ihe.t^rLe c .hi. qord ,nDt.e, d .1e",
requirement rhat rhere nrusr be quite a subsranrial p*.t..i",*.. It ir."iar];;";;;,reach perhaps under doubt the conclusion thrr one of rhe t..il, ,. ,;,;;;;";
stronSer rhan lhe other. Seen in relrtion ro the apport;on.enr ni,e tem*ts ar.innrLrek.pnoirhe alo Plrr. onc nr;hr pe-tJp..J. rh-r JneqL,t ,ti,,ritr,,;";;i.j
5( (llec ed ii ,6u 4n oi.Il.hLl,on \oJto hd,e t-e(r (1n.(r hJl nor .r rh..e.ut, _ouiu
ha\e been 75./25. or more. In bo.de.line cases decisions wiU nece$arih h.d...er on rr.. bJ rher( ,. red.un r^ he.ie,e rh_r rt. d,..re,iur,1 I,..,.Jt_i.a r,,Ihcn"u,J.ri,lS\.rl-cr.r-ie.te.,,.,jr.e i\(.^.uon,.he...,".i"i;".;;;.

The rr t n' -fno|l:u r'.e r. ...n .Lf recr r^ .norher rniririon n rh( rel-L rn.hrn
hel$e<n \Ja1.l Jnd r.ir ne I .k r irdr... tr .ccu.J.,r ce {i I rr. oi0 ptr'lrhe ne;
Pl.rn rei_ers cefiain t).pes ol losses 10 rhc wa. nisurer.s scope of coler. regardless of
whcther marine perils ha\e bcen a conrriburor! cause. cr S ::. rn the eieni or sucl alos, there \ill be no questioD ot eirher regardins the marine peril !s lhe domin;ni
cause, or makins ! 50 50 disrriburion ot liabitit).. Funher detiils resardins this rute
are discussed below undcr | 22.

When applying rhc speciat c.rusal rutes in the $,ai;marine conllict onlv perils
\r'hich materi"li,ed before rhe casualty in quenio! and hrd a bearing on re phisical
drm.ge ro rhe ship sh.tll be taken inlo consideration. 

". i", *i"*i. "i,.i. "."..1.(rne.l. He'.e. rhc ir.reJ,( ir t< ro,r. ^t lh( renJ \o-k L.ru.(J b\ Lh. u.,,
.i,Ldr un .hir -or l.( L."pn .iIu Lo1, d(Lr:on. r(g_r,j ... ut " rerher rh. pr ce inre...
was r fact at rhe rime of lhe casualrt,. or did not oc.ur unlil liter (cf. ND t9,{:1..1i7
NV Haa.tag.e). Orherwire the s.rrjsk insurer mi8ht be herd liabte io pa) j0| of i;e
repairs ol a purc marine casualrt. if the pricc increase or -pai. ,ioir r,"a t""i\nffi.,ienrlr n..n

S 22. Los$s deemed to be caused enliretv bt sar perils
This paragraph coftesponds to S 12. No. t. ln sentence. ct No.2. otrhe t9:t0 ptrn
As alread)- menrioned. one of rhe mcthods \hich the l9j0 plan used when

drarring thc line berwceo rhe scope ol coycr ot rhe warrisk insurers a"a trrai oi irr"
marine in rers sas for the soca ed (wNr dam.tse, to be coiered mrireh b! i;"
"dr i'l 1.j(r. lt dcndg(.,..ordn8 o ir. ,r,t.c "",."., d,.,A" .;;
apponionmen vas to be made. elen it marine pe.its constirucd 

" 
."*. -,,i1,],"-totheloss. ln S42. No 2.ofrhe t9J0 ptan r\N.dama8e, \ras defined as,,da;a;;

which accordins to irs n u.e or proximate cruse ts ct ,iact",i.rtc 
"r 

th" state .i*1.
and $hich it is thcrcfore unn.cessrry lo trke inro account in marine insurance in rimesol peace,. This was follosed b! u enumeration ot four itcms. r,* 

"i.i"ir"""jdamlge caused .iirectl) by arms. item b) detiberate derl-"tio, *i1t 
^ 

p;.;-;;;
motivallon item c) condemnarion in prizc rnd orhcr q.ar moti\xled .",,fi..;i;. 

";;item dl provisional war-mori'ared mersures *hich 
",,r.. I.r, "f 

i"."." 
". 

.;plt"i;;.,.r. l,.T.a'(oceJrl rron,hp re\r L:,,.h. (rLr<rJrinn 
",,r<,,ron\ r,,i,"

exanrplcs. Hence. Do antithetic conslruction l!!s intend.d
Since the Pl.tn is hased on the dominant cause rule in the event ot a combinriion

olmarine and rar perils 1l: t),1he need for such ruts is cons;aerutrv rex than uia,,,rh( ol0 Pt-n. Ir i, ,r.or.ei\ .hte rh-r rhe .", oe--"r,,,1"" .. ;;"
<dolninant cause, ln rhe elenr ot de(ruclion or measures as mentione-a in ; ,+:, lo2, subparasraphs b) d). of the 1930 plan. On the orher hand. ir is ,jenn;teir
concei\able rh.u dNmase caused br- a.ms or orher imptemenrs ot war. mav h!!e suair

)l
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a slrong conneciion with marine perils that a 50 50 distribution ma) be arrived at.
if there were no special rules. It is e.g. conceilable that rhe ship suffers an engine
breakdown and is carried br- wind and currenr into a minefield. wirh which the crcw
is thoroushly familiar. \\ith this and sinilar cases in mind ir is enablished in
subparagraph (a) of this paragraph that the w.r peril shall be reearded as a dominant
cause when (the ship ii damaeed rh.ough the use of arms or other implemenrs of
wao), and such use is either morivated bv \yar or takes place during mititar)
manoeuvres in rimes ol peace.

The provision is onlr applicable \\hen the use oflhe lmplement olwar constitutes
the direcl and immediate cause of the damage lC) the ship. lf e.8 a dock is damaged
bl an implement of war and the ship is subsequenll) d.maged by rhe tide. it is
conceivable that the war feril will be regarded as a domif,anl damage cause under
S 21. but not under this paragraph.

The par:tgraph is similarlt .tpplicrble in respect of rhe olhe. insurances on t|e
shlp. If the ship, due to the damage sustained. is p.evenled from perfo.ming a
charter parU-, the war peril shall be regarded as the dominanl cause ofthe freighl loss,
not only Nhen the ship is ir lolal loss or is condemned but also in the evenr of N

cancellation ollhe cont.act of aftreishtment. for which rhe insurer is liable (S 250 (c).
It mly somelimes be doubtful whal (implements of waDr are, see e.g. ND 1946.225

Nv Annfin (damase caused by collision sith submlrine in aclion regarded as (war
damage, u.der $ 42 No. 2 olthe 1930 Plan) ND l944.ll NV Vestra (damage caused
b) the paravane fastening on the sarship wilh which rhe ship collided. no! deened to
be (w!r danage,). and ND 19.17.465 Nv RoSaland (damase resullins from rhe
blowing up of explosives. which were carried by anolher vessel io German
lbnificarions. nor deemed ro be nwar damager. However, also this question will be
of less practical lmportance alter the dominant cause rule has been adopted as a basis
in the event ol a combinarion ol marine and war perils.

If the implemen! of war lea\es Iatenl drmaSe. which is nol discovered Lrnril durine
a laler inntrlnce ye!r, the drmage itself shall of course, be covered by the waFrisk
insu.er of the year \!hen the damage occurred. Bul in relation to anv funher losses,
\rhich the laten! damaSe causes, i1 musl undcr I 18 be deemed to be an ordinrrr-
na.ine peril siriking the ship in connection wirh the casualrl.

Under subparagr!ph (b) of this paragraph the wrr pe.il shall also bc resarded as
rhe domin!nt cause when the lo\s <is atrribulable to the ship. in consequeoce of wrr
or warlike condirions. having an alien crew placed on boird, dep.iving rhe Mlster.
wholly or panlr. olhis lree command olthe ship,. In such crses the insurance as|inst
marine perils was under the 1930 Plan suspended and the entire risk placed wirh lhe
war-risk insurer(S 42 No. I, subparagraph:, cf. S 1l No. l,5ubpa.asraph 2). However,
it was considered sulficient for the pu.poses of protecring the marine risk insurers
posilion to have rules based on causation b) which rhe war risk insu.er is sol.ly liable
where rhe measures taken by the llien crew hare a1 leasr been a contributory cause
ol the damage. However. il the ca\ually is enrirely attriburable ro (ci\i1, causes. e.g.
healy weather on an open stretch of sea, which the shlp would h!\e had to cross in
any circumnances,lhe marine insurer shall be liible.

The concept of (alien cre\!, hrs been thoroughl) analr-zed in legal usdse from
World War II (see notably ND 1943.452 NV Ringar). lt musr in principle depend on
a conc.ete evaluation ofthe alieni instructions and conduct *helher the! can he s,id
ro $holl\ or nJnl\ l.d\e o(ofl\eo Lhe VJ.re.or hr, trre Lo1 r.nd.. tt. r'iol r.
phced on board the ship for compulsorl pilotage o ered by rhe rele'ant authorities
in waleb where there are war pcrils, this paragraph is nor applicable merely becluse
the pilot is autho.ized to delermine the lessel's course. Il the pilot commils an eror
rilh rhe result lhat lhe ship runs aground. the ordinarv causation rules rre to be
applied. The (alien crew, must have been placed on boa.d in order to exerclse lr
conrrol comprising more than control oi the narigation of the ship. The purpose may
e.g. be to ensure that lhe ship puts into a pofi of conlrol. or trevenr it from escaping

$42.No. 1, subparrgraph 2. ofthe 1930 Plan. reie edro (the free conrrol ofthe

itr
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'a\ieJrior 
or nJnnej\crire ot rre .h.p.. $hercJ, lh.. ptJn J,e. rhe r(rm .r1e ft(eiomnrdrd ot rte .hrp.. tir. J rer le-n !uTnr..e. .umeth.nc m,,re lr r. .o

.u,,\e\abl( ,ha, Lh<,tier cr(u he hdrdtine ur ;. :,.* ",;;;";\on\equ!r(e hdr rhe .hrp i. ddndBed or \,rle,\ rore 
"rnei nne o io], "r,,.r,,.covered b) the insurance. The pro\ision is applicable also ro suci cases

Lnde._9,{2. No. t. subparagraph l, of the 1930 plan, the alien crew refeired lonJ.r h"te heen plJeo un bo"rd -rn ."n.equer.e ot, .", l".,ng t.or." oL,i.".l;.1
', lh'(irenrng ru bredl uLr.. $her(J\ lh( eu ptdr u.e. rhe,er;
udr ur uJrlitc condllion' . lh( d.rJJt d:j,ere1(e i, t"rdt) . m-jor ."". b.r ,h;;;$o d'nF emphJr/e. rhJr rhe dLc .i\ e tdlror r. nor rte ri., otd .* ",, "i*r.r,.,,bur los (\rruo-drndr\ cond ron. Jre J rt-( toLJ ion $herE rte dtier .,"; ;,;:...;aburrd rhe ,hrp -u"r',k( (nrd,,iu.,,. ma) rhere.u.e p,E,a.l dt,o n .h. ;,;"1';;
re\oluflons. o(rl rn!ureLrion\ rnrl rhc tike

. The proliiion contained in subparagraph (c) of the pa.agraph coresponds to s 6..uhpdr"s-dpl 2. oi rhe \\a- Hult por.c.. bu, er. .omeqh,r r,rrr,l, rr,a" ,it,,p-o\i.:o',. Und(r j -- ll B r.r rhe toln ptdn to.. ur dJmape ro tite',odr..hit,r,$;;;
our i, ror co!<.eo. Hos(\pr. rh< nar H,,t tn,ur_n.e undi.""t .","""_.ti., ;..;?
^r JJm-se ro l.fcb..r.. $hith u(rc.qunB ou belru.eot uar *" .. , | -; , i; "ifi;;.lhe.c rute.. ir be nt tdid do$n rhJr rhe hu t rn,ure- ,hdt ror t. ti,"i. ,.,j,r.t., .$ti.h dre tu.r nr ddmdseo shi .r .rrrs our $ hi,e rh( .h,p j. ,"d", ""i. ,;i;-;i,
''.e. lhe \Brrerlt oJr, ,. a (un.eouen(e nt'udr Te1t.. A. d ru e rnJr n( r;r t. ", d,.oconrribute to rhe loss of such a tire boar (il is rorn off 

". 
d"."g"d i" .;rg; *;i;;;i

and the resulring posirion might lhererore easily be tt ar U" ros,'r,.a t. le IppoJ.,el
under g 21. However. it is reasoDable to auribute these tosses i" !h.i. ;i:;i;.;;"
trar-risk insurer in accordance with pracrice dur;ns World War rL
- SJbpJrrSidph 

'1, 
nt rhi. t,ragr:ph .ompr..(. not on.) '... ot or d.rcs( ro rhe,'re-r'o:r .ett. hur d .o dn! orhe. d:maEe trt-i.t- rh( titebo (du\e. r, rr,. ir,," . "ro da!ir. ro de.lnou.e. Or rhe orher 1dnd. rhe rLte i. n"t rpptimht. ro,rh;"i;.'e-uhiLlJre no(ind.recr \ rhdr rh(tite;oa ".,,.",;;;,;,-";l'"bilir r tor ,larnage. ;n .o r1(criur r irh d co i.iol ..r .cd \ho \ ., ",,r4 f,. ;;. ;:;

rrrJ, J l.rebo"r "hrl.r.uureour hd.reduced !i,it-jtrr\ tromrtehridae t-l..*;t';;;;,he.ircJr.,Jr.e. ho*e,e,. .1.h c to,, rd) be .uli"., ro, rirr,.r,ii, J.,lu,ir"",l"
rn rre rutr.n rhe pre\ed nB fa.dgrJph.

ll d lrt-(bur uhrle ,sLng oLr ddTdde. d crd.re or d sdrehoJ,e shite lhe shin ,. inth( Proce.. u'pur rng -loIr.iCe rhe qLr). irdhi iri \r. a ,j. rh:ro pdn,...r" roi.rrr,
be bore h) Ine in r 6u 6, 1. t. ,1,, rr,J r",r",",",","iir,.
lifeboat in before rhe ship puts alongside consrirures an enor ol seamanship. '

$ 23. Loss attribulable either to marine or lo ra. perih

. This parosruph correspon<ls to Sa2 No. l. subpa.agraph 1. and $43 No. 2.
subparagraph l. ofihe 1930 Plan.

SpeciJl oroblrr. dri.< it lh( cd.uatr) hr. oLLurred under .u.h.rr.ur,ran.e! Jro mate rL Jn!enirr qhette. rr.. rllribuld\te ro $dr pefll. th( rho\e
mentioned pro\isions in the 1930 plan concerned ships *hi"h ,,,ji 

"p;",r;;;;;;;'u.l cr-cLm{Jr.e, rhdr i, r. un-e-ldin une her r"" to.. i. ar. ro m*,".'"', ",, "-r,i_"rd e,rdbli.red rhar ir.L,(h.-.e. trJDi,l\ ,houtd be di,.ded herqee;,;.;;;;:,,i
rr<urer. dnd lhr $dr1\[ rn.J.(r. "dL,e re3drd oeirs had.n lhe \rrioL. conlrnsenL,e\rh.ch mu.r be ldrer .nro dLcounr *len (on.ioerinS jhe qJenior ot cau\c_. ALcordinpro n'ormdr.on ro hand rhe rute hd, qnrted -r,,to.ioritr ,. r,,,.,r,i,,-"ii.i
di.JfDeared are .onr(rled. Ho$e\er. .t e c,irehon -ar..one:rea, t, ;; :i.";, ;
,he s,ru,s tu.e , \) tos4 -h \ H,. i here rhe how oi rt e .t-ip * a- ob.ei,.ii"l, ,r,.iul,l( b\ rd*.np l.hermen imm(Jiaret) betore,he round;red. I h.:. ,;; ;i,;;;;,
other \rrrdlrun. rhdr lhdr o,'rhe -di.apoeJred.. ,hip {here ir i, drtfi, utr or rnoo-ih I
ru end\li.h the cru,e ot lhe._.udtlr. ln rho.e.irudrion, i, "r.,onp ,".*"'-"rr-rules relaring ro the burden of prooi were applicabl" t, ,h. ..i;,i;;iip;;;;; i;;d'.ured ano hr. r$o in,Lrer.. Ihe Aaaa,iJdFmenllND t05o tj,) NH,ellabtbhedr;;r
the ru e or dpponronmenl conrdined in $42 \o.:i.,ubnzrapruDh t. or rhe Iorn ptan,

j
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was !o be applied analogously to all caluallies when it is uncerrlin wherher the loss
i. aI iburrble ro $dr pei.l. or ro mar ne pdil,.

The Plln confirms the rule on which rhe Bara, jud-qmenr was based. If it k
impossible to decide whether the casx|lty nas caused b) war perils or by marine
perils, llability sball be divided between the tso insurers. Also ln this situation rhere
is no queslion of lnylhins but a 50 50 dirisioD, cf. g 21.

Thal lhe wa. perils. respectilelr rhe ma.ine perils, constilute <the more probable
cause> means that there is a decidedly Sreater probablilitl rhar it is these perils $hich
hale caused the casualty r.ther than other pe.il\. Under the rule of the Plan the
lar risk jnsurer would rheretbre ha\e had !o be fully lirble in the cases \\here. in
accordance $ith the 1930 Plan. a l5!, or 201i, shrre hrs been appoaioned to ihe marine
risk insurer. On the orher hrnd. the equaldistribulion rule is not subjec! to the
condition ihar there is total uncefiaintr as Io the cause ol the casualty. A slight
preponderance of probability in one direclion or thc other should not resuh in the
relevant insurer bcins hcld *holly liable.

Chapter 3
Duties ol the person effecting the insurance

and of the assured

This chrprer regulales the elfect oflhe failu.c ofthe person ellecting the insurance
o. rhe assured ro perform the duties imposed on him b) lhe contracturl relarionship
$irh rhe insurer. These dudes are also subject to a deiailed regulation in ICA. The
provisions ol the Act are onll mandltort in marine insurancc where the assured has
negligend) caused lhe loss (section 20 ol ICA) or has failed ro perform rh. duty ro
prelent loss (section 52 of ICA). but by and Iarge the Plan complies with the rules of
thar Acl, also where these are no! rnandarorr".

An omission on lhe part ot the assu.ed will oilen comc under several of the
p.ovisio.s oflhe Plan simultxneously. Thxs. boih the rules .elaring to alteralion ofthe
risk and !o violation ol salety regulatio.s will become .pplicable if thc assured lhils
1l) comply with the prescribed, periodic class suNcy wirh lhe result lhat rhe ship loses
iN class Gee Sl a8 and 31. subparagraph 21. ln such cases the insurer may in principle
apply the rule which leads 1o the most fa\ourable result for him. Howe\er. one canno!
rule out rhll cefain ol rhe pro!isions in the PIan. rhich regulale rhe elfect ol special
omissions on the p.n ol the assured or other factoE, will be regarded as erhauslire.
ll is not possible to issue further directives as regards construction in lhis respect.

Subdivision I

Duty of disclosure by the pemon effecting the insurance

The rules conrained in lhis subdivision are on ail essenrial points in accordance
with sections 4 9 of 1CA. The .ules relating lo the dutt of d(closure are admifledlv
not mdndd on '1 

marire ,i.ur.n.e..' ...,,o. .r..rt'...,'on l, ot lr A. Hok<!cr. r\;
1930 Plan provided the person eltucting th€ insura.ce *i!h dre same pdection which
he has unde. rhe rules of the Act, and rhe new Plan mdkes no alrerftions in this

A ne\r rule has been added. viz. $ 30, relatinS to lhe insureas right to require
p!nicuhrs from lhe classification socier).

Funhermore, lhe special rlles contained in S ll of rhe 1930 Plan relaling
retrospectile insura.ces have been deleted. The rules contained in subparagraph 1

that paragraph mus! be assumed to follow from the olher rules relating to the duty
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disclosure, it being ob!ious rhat the person effectine the insurance mus! ir the e\ent
of a retrospecli\e insurance inlonn rhe insurer about everlthing he knows about rhe
delelopmenr ol the risk durine rhe period oi lime elaps;d. \rhich rhc insurance is
lupposcd ro.over. Under g , subparagraph 2. oflhc 1930 plan. rhc insurance did
not commence unril the time the agrcement $rs made ifrhe insurer had nol bcen silen(proper info.marion aboul the !ime oI sdiling,.Itrhis means thar u excusabte mi;takenr rhe p. n ^l le per.oI e (.lrre ..enoLrhLodeD,!ehiaof!o\er
he rulc i, ro" rri!r. -r.- '- \nJ . "tin(sun r\ on i..rol on r\r. poin rndr .ome

under the general rules.

S 2,r. Scope ofduty ofdisclosur.
This paragraph corresponds to S 7 ot rhe 1910 plan and seclion ,1 of rCA.
The specilication ofthe erlent ofrhe durl ofdjsclosure is somewhat diflerenl from

the specillcalions in ICA and in ihe 1930 ptan. According lo both ot these rhe dury
oldisclosure is limited to circumnances rvirh rhich lhe penon effecrins rhe insuranc;i l-n; i.'r ind. und(r l( A. I r. (.(n J.ondirion.tdr rc.hould under:rdnd Lhdr rne!
arc of;mportance ro the insurer. Howeverj lhc exren! of rhe dut]. of disclosure shouti
be esiablished b) objecrile critcri!. The subjeclile faclors whether thc oenon(ii(rilF l1e rr.ur"n.e kne\ ut J .e.rcrr tdt . or \u her \( .\oJtd h.\e unde duoo
that rhe insurer would a(ach imponance to ir become impo(ant when it is a
question ol limiring the insureas liabilily under gS 25 and 26. The rishr to terminar.
'he in.u Jr.e Jroer o j'. foqe.er. mJ. he e\er...(d b! rhe n,rr(r. ie I il no blahe
athches to the person etlecting thc insurance. bul the condirion must neverrheless be
thar on one point or anothcr inibrmarion has been wirhheld from the insurer which ii
would hale been imponant for him to have. It is only possible ro determine rhh
condirion if the e\lenr of the dur) of disctosure is enablished btr obieclive crirer;a.
isolated from ihe subjective situarion of the person eftecring the insurance.

When deciding $hcther rhe hsurer has been Biven incomptere intormarion. so !h!i
he will be entirled to exercise the righ! to lerminate the ins;rance conlained in g 27.
deciiive importance cannol be Nttached ro whar the insurer in quesrion hjmseltalleees
would hale been imporranr for him to know *hcn enrering inlo lhe lSreement. ior
his lie$s will easily be influenced by subsequenr derelopments. Or"_m^t 

"st rfr"
queslion nhat intormlrion an insurer witi normalty wanr and has the right io demand
in order to accepr .n in!urance of rhe kind in qLtestion. Here the need ;ilt. of course.ury from one r)pe ol insurance to rhe next. It is nor possibte to 8i1.e 3 "o.pf.t. riri
of such info.mation.

_. Subpxrasraph 2 ol this paragraph corresponds to S 7. subparag.aph 2 otrhe l9l0
Plan. ICA conlahs no similar rute relsiins to a subsequenl dutioi disclosure. The
rule will e.g. be applicable when the person effecting the insura;ce reati,es th,t tha
ressel is considerably older than what was stated at the time the insurance *as takeD
ou1. For coaslal vessels this is a not uncommon situarion.

\\hen lhe pe..or e eclrnB.he rn.urdnce tdler coaeLr. n.. tnto.mdlion resdrdirLri,(. rhe rl.urer rJ) trrnr ro rermi Jre rhe in,u-Jnc( urder \7-. or dem-and,;
lddiiional premium under g ll7. If the person effecrins the tnsurince negtecrs ro
disclose circumsrances of which he later beca e a*u.., tl. in.r..i, ri.r, ;ri ,;ri t"
limited under li 26, subparagraph :, 2nd sentence.

$ 25. Fraud and dishonest!
This paragraph corresponds 1() S I of the 1930 plaD and section 5 of ICA.

.. _ 
The r-raEraph i, i a.(ord"n.e sirh rhe generct ta$ con.erninB,n\dtid.onrrJtj.

Wherher lh( LundJt ot rhe pe^on ereLrire lh( in,Jrdnce i. $ bt,meqorrht ,, hrleril lh( .l-drdclefi/drion oi.nonE,r nL,.r be decideo or d Lr.ero c .e bdsi\
Cenerd l) .fe"lrng. rhe rgreemenr ma\h(.on.rdered\orde\er iftheDer,oneIIe.tlno
rhL ir.urdnce did nor l-d\e po'ir \e kno*tedge ot rhe "crdat .t,.r,m,r,".e. ,r Lr,!
conclusion oflhe conlracr. ifhe realized tha! rherc was reason to chect<, but neglecrerl
to do so. Deliberate. gross Degligence mal, in other words be stamDed as (dish;nesr,
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Also a subsequenl omission to conecl the inlormrrion ma!, depending on the
circumstances, be characterized in the same way.

$8, subpar.rgraph 1, 2nd sentence. ofthe l9l0 Plan, provided rhal illhe peFon
elfeclinB the insurance (has disregarded whar is considered generally lccepted
busines principlesr, this $as lantamount to dlshonesty. The pro\ision hardl)
contained an,t, reality, beyond rhe honesly requiremen!, and has therelbre becn

$ 26. Olhe. neqlect of the dulv ofdisclosur€
This paraSraph coffesponds !o g 9 No. I of the 1930 Plan and secrion 7 of tCA.
The provlsion is applicable when the person e,lectins the iosurance (in !nt, other

way has neslected his dur)- of disclosure,, i.e. when he can he blamed for somerhin8.
bu! his conduct can.ot be characlerized as fraudulenr or dishoDest. His conducr is in
other words negligent. This appears from his (ne8lect, of the duty of disclosure. the
Plan consistingly using the term (ne8lect, abou! circumstances which are, objectivelf
.nerl nB. irfLrrble ro rhe |er.o1 rn que.uon.

Il the insurer would no! have accepted fte insurance il fie person etiecring lhe
insurance had made such disclosu.es as it was his dur\ 10 make. the insurer iq
.om.lerel\ rree r-om l,dl.,lr). c'. .uhpr,oBrdpl- I o rhe parrgraph tr.. rhe i1,J-er
who has ihe burden of provlng rhat he *ould not ha\e ente.ed inlo .tny aSreement.
Ho\|erer, it is sufficienl if he enablishes that lhere is every probability rha! he would
nol himsellhxve accepted any such insurance. What other insureF woutd presumably
have done is in dctual facl itrelevant.

Under subparagraph 2 the insurer's liability is limiled according to rhe rule of
causalily if he lvould presumabl) haye accepted the insurance, bur on olher
conditions. The $ord (condilions, is aimed bolh at his agreement !{ilh the person
effecting the insurance lnd ar the orher arangements he would hale made if he had
knosn all the relevant circxmstances. Ilthe insurer would have kken out a hi!her
reir.uronce. he q'll ,feretore l-e 'ee rr^m lirbi ir) it rle c-.LJlr) i, ar'a.ur"be;o "fact which was nor disclosed !o him. Ilit has been esrablished rhat the person eftecring
lhe insurance bas shown negligence, eirher when the contracr sas concluded o.larer.
he has the burden ol proving rhal the undisclosed risk iaclors were irelevant to the
casurlt), or that it occurred belore he was able to rectiiy his nrformation.

If !he casualty is attriburable to a conbiration ol risk faclors of which the insurer
was au,are. a.d factors which the person eftlcting rhe insurance has neslecled 10
d,{lo.e. l'3l.rl,l\ nu.r "( lirnired J1d(r rhp penerdl rrte or rpponionmerr .onra neu
ln S 20. On this poinr lhe new Plan differs f.om fie l9l0 Plan. rvhich let fie insureis
liabiliry llpse altosether as soon an undisclosed risk factor (has had anv inftuence on
l1e n.cur-en.e nr rre e\len( or'rhe lur. . rne riEhL ro appl) rre rute otanronronncnr
in these situations will make the rules relaling to lhe dutr of disclosure more flexibte
and open up a possibiliry of nakins r deduclion lrom the compensalion vhen the
negligence on the pafi ol the person effecdng rhe insurance has been of minor
importance. There is reason 1l) believe that the prelendve ettect of rhe rutes has
the.eb) al1 in all become grearer. If rhe choice is between awa.ding lull compe.salion
or nothjng at all, a courl of la$ yill normally be relucrant 1l) choose the lal1er
alternati\,e, and prefer lo reduce rhe demands as regrrds due care ro be sho$n by ihe
per\on e'reLIinS rne'n.u-Jn\e.

Even if the insxre. is protected by the causaliry rule, ir may be in his besr interest
to be released lrom the contracr of insurance, among olher reasons because rhe proof
of lhe cause of casualty mat be uncertaiD. Unde. subparagraph I of this paragraph
he is therefore entitled to termi.ate the lnsurance on eiving 7 days norice. The norice
period commences from the moment the nolice has reached the assured, cf., however,
se.tion .ll, subsection 3. ol ICA.

$ 27. NeSlect of the duty of disclosure nol imputable to th€ person €ffecting the

This paragraph corresponds to ! 9 No. 2 of the 1930 Pta. and seclion 6 of ICA.
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If the disclosure made wilh regard lo risk is incomplete without any blame
aurching to the person ellecting rhc insurance. the insurer is liabte in accorda;ce wirh
rl".o1(Lrccl.on-,Lded Ho*<\cr. he rrr r(rrinare rhe n.L, Jr\e on ri,.na fuuneen
dd\.' nuriL(. "nd denrnC d -dd I onct orer.iJr Jnue.0 .. .rbprr,grap_h r. uh41
is melnt by incohplele disclosure is discussed abo!c under g 24.

Under S9 No. 2, subparagraph 2, ot ihe 1930 plan. rhe person eftecrins the
insurance could meel a demand ior an rdditionat premium with a demand ior:
,(di.ri"r ot rle.un n.J cd,. n"\e ir.qJ.rJterr ru r\e nr(rriun ur eindt \ dtsreeo
on. A detailed regulalion of these questions is ha.dl) calted for. The parties \rouid. in
the event. have !o negotiate an amendment ofthe contracr. Hence, aciordjng ro g 7,
subparagraph 4. rhe person effeclinS the insurance is enritt.d to lerminare th; contracr
il the insurer demands an 3dditional premium lor a future period ot iime.

S 28. Cases *here the iNurer cannot plead insufficienr disctosure
This parasraph corresponds to g 10. subprrasraphs I .nd t, ofthe 1930 ptan. and

Under ICA it is only the right ro terminate the conlract and !o react againsl
incorect inlbrmation ltributabte 1(r ncgliSence which rhe insurer loses it h; \ras
JsJrp nr le rrLe tr(r..r rhe.on.lu.iu n lhe conr' tr H( rJ\ ne\pnlel(s in\ot.
lr. ud rnd d .hun(.r\ nl l\e pcll ur .le T(..on (t ec,ilg the in,ur-nre I nue. rhe turu
Plan the insurer could not inyoke fr.ud ellher. This rule is maintained in the new pl,n
The situltion here lrill be that at rhe conclusion of thc conlracr rhe insurer is rware
of rhe fact ihat the person eitecting the insurance gives incorrecr lntonnation. bur he
nelerlheless accepts the insurance. If the insurer we.e rhen ro have the rtghl to plead
fraud at a lale. sra8e. e.g. alrer the occurreDce ot a casualn. he wouid h.re the
.nn.'rLn:r\ ru.pecll:, < J' rh( c\pei,e o. rh( per.^n ( ecr.ng rt-c i1.J,dn.e.

If the circumstances. about $hich incomplete intormltjon has been 8iven. h!!e
ceased lo be of importance 10 rhe insurcr, he ma! neverrhetess ple!; fraud or
dishonesrv on the pan of the person ettecting fie insurance. rhis 6ltows from the
facl thal subparagraph 2 ol the pa.lgrlph reters only !o gg 26 and 21. and .loes nor
mention iA 25. But ii is a pre condition that rhe insurer reacls wirhin ! reasonabte
nerod o'rin( ur.e hc hd, b<cune JrJre or rt e,or,(!r .rrcJlrrJrL(.. Admirred.\.
hi. Llr r\ r. roU i Lndcr i 'o d^e. nur ,nTt\ I rte feron ( p.l ns rte ,n.urrrce r.
guilty olliaud or dishonesty. Bnt rhc insxrercannor leave this an op;n quenion ro see
$,h.t is the mosr frrourrble for him. This is whcre the prin.iple co;rained in rhe first
senlence of the parrSraph comes into play.

S 29. lnsurer's dutt to notify
This paragraph corresponds to S l0_ subparasraph Z. oi the 1930 ptan. and \e.rion

8 of ICA.
The insurer has no lormal duty to notif) the person ettecrins the iDsurance if he

h-. "cred lrddoul(nrl. o. dr.l^ne.rl. lloue,er ,. nerriun"a ;nd-- ) 28. rhi, doe,
nur rrernrrbr rh(.n.Jre-.J1 leJ\e rl-. qIe.l on op(r 1defini'pt\ on.ehehd\becomr

$ 30. Insur€.'s righl to requir€ particulars from the ctassification socieq-
This prorision is new.
ln shipowner's insu.ance the infornration, which the relelanr classificarion \octerv

has. wlll be of vital imponance. This atpties both in connection wtlh the conclusion
ol rhe contrlct and dur;ng the term of lhe insurance. e.g. if rhe insu.er considers
exercising his right lo tcrminlte the insurance und.r g 50

A shipo$ner is !lwals eniirled to receive all the particutars which rhe clNssification
society is able lo give about the ship. Whcther the insurer has the same right will
depend on the statutes of the retevanl classificalion socielv. According ro rhe:statules
of Det no6ke Veriras an insu.er. who is a mcmber of yernls. mav demaid
irrornJrion dir<.r. ll n-d!ri!e.nrbrmi,ron i. norna ) nn\ tste1 ro rhe tedoine
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insurer of the ship in question. Oiher insurers musl prove that they have the
shipo'lner\ consenr.

This parag.aph imposes a dut} on the person eflecring the insurance 1o provide
on demand lhe insurer with 3ll information, which the claslllication society is from
time to time able to give about the condition of the ship. In practice this duty will
normall)- be discharged by the shipowner giving the insurer a \lrilten aulhorir) to
oblain such information to lhe erten! such authoril,r_ is required by the classificltion
sociery. The Phn ob\iously cannol order the chssification society to gile out
information. which it would othcNise in anr.ircumnances hale been able ro
wilhhold. This ls emphalized bl thc stipulation rhat the information shNll be

Il lhe shiposner refuses to cooperate. lhus pre!eilinS the insurer iiom ge$ng the
information he wants from the chssificalion society. this Fill represent a major bredch
ol lhe contract of insurance. Such a bredch of.ontracl would probably eDlirle the
insurer to termioate rhe conlract, also uithou! ant express authoriry. but to avoid an]
misunderstanding. the r;ght to termin.tte the irrurance is specificallv.egulated in
subparagraph 2 of ihe paragrafh.

It {lll very oiten be in connection wilh thc claims ieulemenl lolloring a casualty
rhat the insurer wants 1.] obrain information f.om the classificalion soci.lv. e.g. to
substdntiate an allegalion that inadequare inlormation reglrdin8 risk has been gi\en,
or lhar the assured has been asare oi a shoncoming *irh re8.rd to seaworlhines. The
siluatio. wiu lhen be solerned b! $ 8l !ubpxrasraph l.

Subdivision 2

Alteration of the risk

This subdivision coresponds 1o S$ 27 l0 ol the 1910 Plan lnd scctions ,15 50
and 68 of ICA. Tlese pro\isions conrain the general ruler rcl.tin8 to an increase of
the risk, as well as lhe rules .elatinS to a breach ol .r rrrdinS \rarranr! and olher
deviation. However, the Plan has a15o tansferred ro rhe subdirision con.erning
aheration olthe risk othe. related pro!isions, riz. $ 10 regardine iUegrl undeftxkings,
SS.ll and 42 regardins ihe ellect ol reqxisilion, and Srr.rl and 11 resarding removal

The gene.al rules contalned in ICA relating to an incre!te ol lhe risk are sct fofth
in sections ,15 50. The rights these rules gi!e the insurer .orespond to the rights he
has shen incomplete informetion has been gi\en regard,ns thc riik. Hence. lhe insurcr
is entitled to rerminale lhe conrr.ct or demand a limitation ol his liability under ihe
crusalit) rule- the latter, hoseler. onl) if the assured has caused rhe increase olrhe
risk inrentioDxll] or has neglected to notiry the insurer rhereof. The rules are f,ot
mandatory in marine insur.nce. cf. section 50. subseclion i. of lCA, but the I9l0 Plan
comphed wilh rhe rules of the Act. and the same !oe: lor rhis P1an.

During the relision work the queslion was raised \\herh.r rhe insurcr should also
he authorizcd to issue special safely regulaiions for rh. rttured whe. an nlreration of
lhe risk occurs. HoNevcr. il was decided th.tt thc.erii.ns iIrdicated br ICA must be
sufficienl proteclion lor rhe insurer. In an\ cir.unrnan.ei. he $ill be able to ger out
of rhe lnsurance by giving founeen dar-s norice. and in the nreantime the assurcd $il1
ha!c the burden ol proling that liabilir\. rl sn\. \rs nor.aused by lhe.lre.ed

The 8ener.1 rules rehling ro lhe cllect of alrefution\ of rhc risk a.e conrained itl
SSll to 36. These provision, will hardlr be in!oled to.n\ sreat e\lent, rs thc
practical incidents ol increased-rjsk cases are in prrcri.e regulared b), seprrrre
prolisions. Also lhe rulcs rchtirlg lo seasorthiness rnd salll\ rceulalions contalned
in Chapter l. Subdiiisiou S. comprise r numher ot .arej *hich $ould othe^rise h!!c
been evalualed under rhe Seneral incre.se-ol-ri5\ rules. The same app ies to the
chanse-of o*nership rule in $ 13:.

r---
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fhe rules conrained iD thls and the following subdivisions are aimed ar lhe(assured, and link legal consequences to his acts or omisions. The a$ured is the o;;sho oii, r\e tlndn.idt nrer..r. y h,L h t-J..u ereo rhe.a.u,try,,nd i, a..ordirel, iheon( sho i. enr rted ro rhe .orpen,drio1. !t ,e.r,on .r oi r; c One ""d rhe'i.;;
crsualty may giye .ise ro chims for compensation from seveml asured under one an<l
the same conrract of insurance (e.g. where the ship is owned bv ioint ownert. es a\d'i. Tfl1c p.e cJ.l J..LreJ.hJt b. e,j uared,efardrerr ),leetisen.e on rhe na,i"i
u1c u'. hr\e h( rrhe^. hul .r,efr.". .," .or.",,,"t. tr'r, n;i
nrcessaf\ Ior the assurcd to have acred pcrsona ! in order for rhe .ules lo be
applicable. To a cenain exrent the assured must be idenrined wilh lhe peopte who a.i
on his behalt These queslions ro whar exrent lhere shalt be an idenrificaiion amois
se!eral assured and bexveen the indi!idual assured and his people wiil be discusse;
collectivelr in Chapler 3. subdivislon 6.

| 31. All€ration ofthe risk
This paragr.ph conesponds to S27 A, subparasraph t. ot the l9l0 plan. an{t

section 45. subsection l. of I(lA
A conlracr ol insurance prolides lhal rhe insurcr shalt bear rhe risk of cenain

specific pe.ils, to \rhich lhe interesr insured is e\poscd. If one ot lhese perils increases
in intensil). rhis does nor represenr an inc.ease ot rhe ,isr *r,icrr ri" ;n,,le, ma"in\ule. lI le l.io . ^\efl.ler t-\ d .io.er .ru.r ., g",, ,.r. ,.. fi ed ".,r" , ,;,.
does not mean that the assured ha! a duty to notif\ th; insurer Lrnder S t4

constitute a relevant breach of !n implied condition of rhe conrracr of insurance, anJ
alterxiions rrhich irre not of such a nrture. This taragraph stipulates iso sene;
conditions which mus! he satisfied: A chanse in fie exr.-,i c""*sn"*, .r.l"r, "..to fo.m lhe basis of the in rdnce, musr hale taken ptace. and the *.ii .*, i,

rh,-e.I hJ\< J're-(d cu,ll"^ rhc (onrrir nr. ur $h:c1 rhe .ound.r ,,hJ.ed In borr nr rhc\(,e.ne\r. rne ae.r.,e r,.r,r "itr b",:;",,;..,;; "r-.i;existing contracr of insu.ance The question will be *hether the insurer shourd be
obliged to mainrain lhe coler without any addjtionat premium in rhe neru.ituatton\l-iLl. h-. d ,(n. or "herh. ir "ortJ be reJ.ulJt-te,o sir. , n ,.e 

""".r,,",,, ,;iPtl\ the re".Inr. ourr neo l.! lr A r10 lh( Ptin On rhr, poir. ,r "i t ro " ,ree.rieni
he neJ(..Jr) ro,e.on rn reidJt d..r-,nr. or .1.1,.,1,e tJ{ dno rhe td. 

"r,;.,,,.i.It is nor possible to give an) rrcaheni of all the relevant instances.

. Scdrcns,15If. ol ICA refeN onl) to an (increase in the risk,. tn legxl theory adininction has in some places been made bet$een an rhcrease in the;isk, ani a(total alreration ollhe risk,. tn rhe elenl ofan increase in rhe risk the .ules containeJ
in sections 45 ff. ot ICA shoutd be afpticlble. rvhe-* i" th..*,1"f 

" 
t"; "i;;;ii;;ol the risk lhe insurer should have rhc righr lo disclaim lhe contrrt of iosurrnc;

enrirelv wilhout going lhe route ol-rernrinaring the contract. This a;st;nctton fras nosufpofi in legal usage.Dd has bceD abandoned in recent le8al theor!. However. rhe
essence of the doctrine of (rotat !lterarions of rhe .isk, is-thlt lh;iden!itv oi their.Lr(J inre e.r n'r..r l-endi ,r.i,..d l.!.. ter..ure..ir nor "r {i .,t-.,i,,. ih;
subjecrmatter insured i!ilh rnother and demand that the rules relaring to,tn increrse
ol the risk shrll .pph. lf rhe insur:nce covers anriciprrea prctirs un,tei a tim+ctranei
concluded Nith A. rhe shipoFner cannot. qhen taler canc;lting the ctrn,te. p.rny and
instead concluding an rgreement for consccutj!e r"r-age, 

",trrr 
l. aem"ra co'r", inJ"i

the eristinS conrracl of insurance, possibty \!ilh an) adjusrnrenL wrr;ch re rures
rehting to an altcration of lhe .isk \\ould $arranr.

Thal lhe Plan talks ofrn (all.rarion ofthe risk, and not an (infiease ofthc risk,,l('(ro,( Joe. 1or 1,e- I lh.r te rj.(. ,,e ,nr.noed rn h"re , .,iAe: .., n.-.r
'opliL.,rion,hJnrr(.nr(.puldneru...onrJ.,(o n t, A Ihp.err"...r",.,i _,ir.
- e" o . tl "rior. trhd- it,t ojtsl ir . pu. ibte u r, J.t .4 h.r he ri.t hd, Jt,e;J
rhr^dgl - LLr-rte in ..,r i. d, il,rt ro u".r.r: urcrt-..r rr hr,
becomc demonslrablv Srearer.

ln the e\enl of radicat afterations ot the risk the insLr.cr will oten be abie nr
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establish thar he prohably \,!ould not hale accepted lhe insurance if he had known
lhat the allerarion would lake place. Under gl2. subparaSraph l, the malerill resLrlt
would in that case be the same as according to the doctrine of r (roral alteralion of
the risk>. Hence, if we imaSine thal a Norwegian pleasure crafl is i.sured. wilhoul the
trading limits being specificall! restrictcd ro Norweeian or Nordic wate.s. ir \!ould
Lon.rirure o radr.r r'r(rJrior ot rl.e 1,k if lhe n{ner ratp) rte bodr ro r x,ft,,nir rn.
use! it lor pleasure sailinS ihere. and the insurer would probably be entitled to aloid
liability under l3:, subparasraph 1

In subpa.ngrrph 2 of this paiagraph it is explicitly staled rhat it shall be reSarded
as an alieration of rhe risk if lhe ship loses her class or is transferred lo anolher
clasification sociery, if at the conclusion of the contract il wls an imptied condilion
that the ship had a cenain clrss. That fie shirr (loscs, her class includes beinp
degrdded r" J lo"er L "... $IhoJL cn e'p,:c.r -Lle .r m.rt-l n,uLh cJ.e. be u"u-tul
whether any (alteration oi lhe risk, in the sense of rhe plan hrd occurred. Otten such
a case will also cone under $.19, subparasraph I (ihe assured has e.s. viotared ihe
classificalion societ!'s .egulations regardinS periodic snr\eys). The imporrance otalso
having thc possibiliry ol applying lhe rules relating to ao atteralion of rhe risk Iies in
lhe fac! thal, depending on the circumnances. the insurer mav exciude liabilitv entiret!
Lndd )I2. .Lbp"rJr.dph l. s rhoLr rhere berrs Jnl qre{ on ", tootrrp iiro rtrrl
LJL,ed rne cr.Ja l).

It is not necessary for the assured to have stated at the concl$ion ot rhe cont.acr
that the ship has a cenain class. It i5 sufficienr rhat rhis is an imptied condition when
the contract is concluded. However. an unspecified implied condition ihat the ship is
entered in r classificalion socierl should nor bc sufficient. ft murt be uDdersrood thar
the ship has a cenain specific class. Such an implied condilion witl be sdtisfied if the
insurer has i;lled in the policy on the basis ol inlbrmalion from ihe resisler of rhe
classillcation societ) in queslion.

It rhe ship hds lost her class alrerdy a! rhe conclusion of rhe contracr. rhe
p.ovisions conrained in ll24 ff res.rding the dury of disclosure rilt be applicable.
If the assured has in good frith given incorrect inlormalion regarding rhe 5hip s ctass.
the insurer will thus be able to atplv the rule relating to termination of rhe conlract
conrained ln S 2?.

The rules cootained in Chapter l. Subdilision 2. are all gilen for the prorection
ol lhe insure. in sitLrations where the risk has either become greater or at any rale
dillerent f.om what was lDticipated at the conclusion ot lhe contrrct. But rt ii also
conceivable that the sk will obviously become tess lhan assLrmed. The proper solulion
in such siluations would in thar crse hdve ro be to entille the person ei.tecting the
.n.urJnce ro i edJc ron or rl-e preriun. Ihe qLenron $,,on.iurred,n c.,.e;,o,
with g l19, but the conclusion was reached rhar ir was nor possible to give a
satislactory rule. The premium will aiways be sliputated \rith a !iew ro the laat ftrt
lhe ship may be used for laryine purposes. and normatly lhe insurer shoutd rherefore
be entitled to the agreed prenium. In rhe \ery special situatjons qhere ir *ould be
reasonable to reduce the p.emium, the person etfecting the insurance m.v succeed bv
rrnde or lhe eener,l rJle. ot rhe l3$ ol LUnIar.. r(lrr.1t lo rh( b?..h o. imt red

$ 32. Alterarion of the risk caused or agreed lo by lhe assu.ed
rhis paragraph corresponds to 127 A, subparag.aphs I and 4. of the 1930 plan.

cno leLrion 15 ()f lLA.
As reg.rrds burden of proof and causalion, reterencc is made to whar is stared

$ 33. Insurer's ight lo terminate th€ insurance
This pa.aSraph corresponds to g 27 A. subparagraph 5. cf. atso 127 B. ofthe 1930

Plan. and section :17 of ICA.



e -14. A\\ured\du^ ronoritr 
'll

Tfr. nrrre"anh.orre.pono. r^ r -8 ot rhe toln p,rn J|d.e.rion 40 ol l( A
S 35. L\es,shere rhe inurer cannot ptead !tterarinn of thc risl

" ;J;;i?;;,"i. Lo,e\pond.,u o'0 o,,he,4r,, pid;. ;,,on aq u, r, A cnd { 4

r: r;ir j;j"i I'rriliri{n;'*h:li:1i: :rI.r,. :5:rr:,ii:ri.r';
,.','". 

'" no,.,r.,-,r,..er,i ,"a.i'irji"li'l ro'e' then the 'i ,,r,or on.e .g,,i

i[:il:";i:.':;:*;l"t,f ;Im;*ti:::;: ::'lliJi;i;, i;:t :l :TJt]
:;. :'#r:li:i;:'l.i $,l Ii;:# ;"1il"-*il::,r"#;il'il;',iir ffir:
llil"ii;I"fi , " 'e ;' ';; ;;" ;l:: i: :;;:.;X:i l1i;'lnl l:';',"#"1::;1. :i
. .Under secrion aq. \;b,..r,"n :. ot rCa..nd., no, be Jpp,,ed ,, :ne ,ncred,c 

', 
.- ,.:,h,"..'':. :1"iT'o tr1 ,nc-ed'e or",t'e,'.x

'a'rng numan rirr or .,";;;' i;::r;;;"::: o\,ru'trrrJbre mu'ure' ri,h a \icq ,o
.',.n' """n '".;".,,.".rir,.,."a'i"'j",,li"l ''c 

rn'ur"n e 'hdrr be \alio r^ i,' rurl

l:-.,,* 1,,"1 ri,.. o ,o l"r,","e,,pi'i'"jFl^'J.l:1,i";ll.l.:,i;:j. ;"":,:;l:lun0errate sdl\r8e op.rarions to suu,ri"".Du,,np 'he r(\:.ior d, ,r" ;'". ,"i,1'1",,)llle 
hu'nJn, rrre or hear'h i' rn dlng..

hd.e rhe Jiphr ro ersdEe i, .,r,";."r.""..."1'.,'lr(J'onable th' I ttr" a 'ureu .ho-u,d
rheriehrrn..rrape*"."e.,;;,,.;;;;;:::':'i:""trh<in'Je,'e\pen.e HoBe\er

lu h: ph\ \ on he n.u;." ..,i1 ;i;, ;;' #"_.J; jI :: I:, ::i],;,, ff .:::11:l:.9D\ rne sh,p-r pdrriLrpatlon jn a jal\aue o,.o1'enr emb3r\. on J .",-r. i": ,r," "i,"Ii.'rdrrol' 
rlre* 'he ".rh rhe ,..r ed.

i,":;lll " '"r"i. ,0'#',i". ;l:ii,i:;::j,':1,:-":.',:J.:':';'#i.'l:'l:::;";:
The Ptrn rs bd\ed on rhe iJm( runddme,

otrn ben rnrere'r 
'n'' ' '"i'i' l'':l' l.' 

n'HLll PoriL\' \'/ rh"r ir i'
mJIe.d'c''e'' u 

'hou ,.,.;;';;i;".:...'I,.',lll l,ii.lllll'"J:.'llJ',:li'::,;:
,:11..'li."li-1i5,*;i;li1 I' l''l'',,:. ' 'uct rhdr he 'hp^u1..;.,0,",^
"nd,he d"n.eL ;; :h i;; ".il'"iil,' ll:.i:-'' ::""'""'''line tn:. h u irr ari.e
po'.ib ,r) o, ,,ii',s ",' ,r,. ""..1.,,,'li.,li"l".',';.'ll 

'h'poLn<' *,rr dr.o hJ\e ,he
,,-r.ns he.arrrgl";.,",;";';;ji:;;,j;i":,i;l;ij;.;.,:;".1:lJl:llii::.::,;:
rncroen{rt srl\ ge operarion shich r! decrd(

;i:,T;;':j i:.:'::{t *'; ilrul: I*: :;ii::.i';, i::lr$:,'h:':.;;::l}t,*,, 
"9. .,., i" "i 

:;;;-; ;",:,{ :: ;;j.Ii,,,. I ?,*: , r, .,.,,,mTiie.,,J,'he
creJ,e ir rne ore,€,ion q,.oi.,l 

",'"..i""1"...', 
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irmedid e .,.inrr) 
"r,r," i,,,,,'"i *,,"i('.:lour0,be 

rhdr d di'ab,ed \eser i.in rhe
n,c\en, rhe ,h,p r,". r"",i.,e, ,"" ,i. h';":l'. l:"'."' Ihe,e,' ",\o 1o,h:np,o
\<..er. ,rrhe "j.,"r,, r".,"i"";,"..'l;lJ; nlr 'nro' n orde' to a*i.r a dr.abred

r:.'r ;::H,::' ji j;"ili:i.j;;:l:rrflt ::: r;i li; r;.rt.:i;r: ri;
. unJer A a ot rhe Huit pnli.t rhe rutc, rer\e"ppr,eduhen,..,r)ipa,ii',i:,;;,;;'.r-1"u,'""l ,nc,rr'e oi rr-e r,k ne,e ro
'cr\a8e ofe,-r,or. rr,,' ri.,"i,"i 

"i,r,J?i, 
J) o der or rhe ""u'|ed' .",,",."' "be corpJercr\ i,*r","", .r,",rr.. 

". ""r'd' 
ro 'ar\:qe hai been d(rered. lr \houtd

:jir:!.?[:]l;:rir]j ij,;*: l,i:j :r":l'j.l;; ;;:,;ilJ:1 l:,'5 ;;:t,:
her*een ...*..n,..,,,i ..d;;"-,.,"'i:,"i.;;j",o ncn,,,o Lndendre. And ,h; ,,ne

ll...l;.?:;;.;.iniJ",i;;;,,;-..i,j;:.li;fl,t:iti"ii.gLl :.:;[,i:i".1".,,]:
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Il human life is in danger. the ship ca. of course be put into anv type ol salvage
operadon, $ithou! this having any consequences for the insurance.

A sahage operation wilL ofren enrail the use ol the insured ship lor tosing. This
will normally have an effect on thc liabilit) coler unde. the hull insxrance. bur undcr
| 191 (a) also ihis corer shall .pplr in tull where the sdllN8e action is allowed under
subparagraph 2 of this paragraph.

If a sahase action is not allowcd, rhe insu.er may in\oke Sl32 and ll. In liew
of the fact that a rermination of thc iNurance by giving 14 dltrJ notice is hardl! a
practical solution in iuch a situation. Ihe protection for thc insurer will e\sentlallv
iol or rrom r 1' ll rhe rr.urer qnJ.d rn. hr\e JLLepr(d,,",".r-,"...'".."",,rn
shall lapse in its entiel), and othervise he will hale no liability tbr rhe consequences
of the salvage attempt. Howe\er. the insurer will be liable for incidcntal damage,
which arises quite inderendenrly of the slhage operalion. It srs coD,idered whether
!he i.sxrance should be suspended for lhe duralion of the salvage operation. bul it
was decided lhal ihii would be too strict.

A sahage operalion. which the assured decides ro c!rr) out in liolation of
subparagrxph 2 ol lhe paragraph, \rill represent an increase of the .isk. ol which he
;s oblieed to notiry the insurer under 

"s 
34. Ii he lails to do so, the insurer ma.t use

rhis negligence 3s a basis lor termlnating the insurance. e!e. if rhe sallage opcrrtion
did nol result in any damage, cl. the errlier comments !o subparlgraph l.

Under the Hull Policy A .1. subprragraph l. lhe insurer never colered loss of or
damage to hawrers sustained during a sahaSe operation which the in5ured ship has
srlrled. The same limiialion lbllows liom $ l?6 (0.

When determining a sahage award, regard must also be had to dumlge or loss
sulfered br- the sllrors. ct section 215 No. I (0 ollhe Norresixn Maritime Code and,
pursuanr to secrion 228. subsection 2. thereof. damage shaLl be colcred ti6l when the
salvage money is disiribuled. In so lar as the salvage mone! is sufficient ro cover rhe
assured's loss. lhe lnsurer should be indemnified. ct S l0l. which makes rhe rules
relating lo claim for drmages against third paftics cor.espondingl) applicable.

$ 36. Insurer's duh to norily
This paragraph coftespoods to S 29 ol the 1930 Plan and to secrion ,18 of ICA.

S 37. Ship p.oceediry bcyond trading limits
This parag.aph corresponds ro S2l A, subparagraphs I to 5. ollhe 1930 Plan,

seclion 68 ol ICA. and the Hull Polic), B. subparagraph 2.

Under i 27 A, subparagraph 3. ofthe 1930 Plan.lbe insurance became inoperatile
when the ship proceeded beyond fie tradinS Iimits defincd in the conlracl of
insura.ce. During thc revisioD *ork il was submitted that EnBlish marine insurlnce
allegedly co.tains more liberal rules relating to a silualion where a ship proceeds
beyond the trading limits and that similar rules should be incorporaled in rhe Plan.
Refe.ence w|s madc to ].T.C.. Hulls. No. 5. according !o which the ship is nHeld
covered in case of any bre.ch ol wrranty as 1l) . . . trade, locdlity - - -. provided norice
be giren immediarely aiter receipt of.dvices ard an! addirional premlum required
be asreed'. However, this clause is not verr clear. and i1 is doubtful wherher ir sives
the assured ! better position thlrn the rules conrained in S 27 of rhe 19.10 Plan. This is
because cover outside waler *here il is (Buaranteed, lhat the ship will na) is subject
to the condilion that lhe insure. is notitied of the breach (immedialel) alter .eceipt
of advices, and tha! a subsequenl agreemen! is reached as !o an addiiional fremium.
lfthe requiremen! as 10 advice musl be interpreted io mean rhxt rhe assured shall gi!e
advance norice of a breach of lr|dins warandes which he learns will lake place, it is
within the insurer's powers 1l] decide whether or not the addltional corer shall be
gi\en, and he rill in any case have the righi to dictate the premium. Hence. there is
hardly an)- reason to cop), the English system.

In rece.t ye.rs the trading limirs hale been steadily exre.ded wirh the resulr that
insured vessels can sail praclically everywhere against addilional preniums, which are
laid dowfl in the Hull Policy. However, il must be anticipaled rhal dlso in the furure
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!d.,,il r oire-.h- 1". Lore bd.( uirfrn rlp orJild.) udJrre .mir.. bJr nefore h..ur\e! i\ rna<rrJ\e1dr)d rhe \u er re\eJt. rhJr rhe.hit.,.,r.;";,"".,;;.r;;:il:
du rnd rne o(tirr on Jnd rhd,he c..L,a,r\ ,,., * ,i,,itr,"t,. ,. ;-; ;;;;:;;:ordirJr\ hLll in,urcr ",tt bc "rrtour tr-brirrr rorLhe!J\LJtr\

In prd.Ice r, hj,t .e.L.ruri^ ror l1(.h pu*re,. *he'r hc nrcrd, ro *na rr."-nip JJr on d \n\JBe {hj.t {it. be pdn,\ 
",i.a.,".,,,a*e-r,.,,:",;i;i:';,1':l:j:i: il:,_i::il: ll,licn ,-( .o)Jse. A. ronp d. ,he .hin ,. ",rhi he ,rddine rimir.

rhere s. 5e dou\t( rn.ur. nce In urder In J,o,d rh: H,,lPolic\ B. p",_r,rph '..JoFJ.dts,dph ,. rru\ided rhJ, ,r" ,,r" *-,".."1i,i 'r,".",1.
rnoperal\e durrrg rhr .rll-e p(r,od oirire $1.h i,.u,e-(d h\ rt_e \o\,se in,u,rr.rq co e\non0 i8 -ute r. rncurtorarEd in.ubt,r,eraph r o rfr. p.r"g;4rih H.*.r.rlhe PJn retea lo d -\enordre rr.ur-n.(- ir,re,d or r.,"1.r" in.r.,n." .,. r,"* "i,he rdc,.,h", ir.e h"\( "ee,dkcn ;,I;":.,;;i,,i,. ''" "'

t Ioer | / A. .ubpJr"gr-ph 5. rt r1e 'a.r0 ptdn. r1e rr.Lrer .oJtd t(_rrnJre rhein,uran(e or gr\.nB l1 d.\.'nurj.e rn rhe e!erl ot 3 .r.p p,".."a,"__r.i,"i,il"rJdnclimi,, UnJero:)rne.r.Lran.e".J,Jr"rbecome'ln;r.;;:;,;i;,.t.;;;J,;
.".r Jncho, nr ud, moo,cd "r ,he r,r., pon .he nu, inro JIe, ,"" 

";.,;;i;;;;i;:,;;;"Jr rhe eortre.l. l drd nur anT(or .t(cr.) trom rt( prori.inl $herner rhe ,".r-., .;;i;exercise his righr to lerminare the ,nsuiance also jft..i;; ,h;;;;;;;;.;fiil;
rhe L,rJirs ,mir.. Du.in8 rh. de\.jrior rhu in.u,er ,. .. t.t;;il) ;,:,;;i; lhij,;;'i;:.J.per,'ol rL te. On rhe orhr. tdrd. .t er( ,. J !enu.n" n..a ro te 

"ore 
,o re,-;n,," ,r._in.L,ulce n her rhe .h,p. be.Ju,e or rhe nreur rng . t,., ,.i,;:;. ;,;";'il;';,::lol,ime .he hd. been oJ,,ide rt-e LJdinB r,.,,, n". ',.."r.,n ".,.;i;;l: "'.,::',Iiieture \r ch . rute oi rermindriol tr,, teen ,nc":norrrea insubparagraph 4 of this paras.aph.

6 Jlt.,Btrrden otproot$here the \hip proceed\ berond the rrading timir\
I hr. p"rrB.dot- tofi e.fond. .n ) ) A..JbrardSrdph t. :id .errcrce. or rnc rsrrrP,"n. dnd rle H-utt Puti(\ B 2nd paracrapt-..ubpa,agi,pr,. - -"0:.- ''

VJe.lron. ot e\rder.e hE.one \en .,snrfi(d1, i, r1e in,urc" e\c Lde. tr-bit l\_ n.,ronr) for damase and orher loss which !;iiiabr, -t* a,,ire it. J.,;"it;;. ;,;i.,i:underlhe generai causarrules is withour liabitirifo. r",,". "r,:.r,,r* i"i..'".i1i,iiii
are atrributdble-ro known danage $hich rhe ship su"r;*a ar.i.e itla.,i"ti;,. ;i.ii;
seneral rules of evidence *ere appticable. the insur.. wo,ra r,,ie r,,a tle t,iael,-oiproot ". rn rh(-d_. Lct iJcr.. ut,Lh rJ,riJ. rae dnnticdr on ^r ,t_. ti,,,"i.;,r:i,;i'ti.!. rlore\(r. hoth rhe tw1^ pr"n ano lhc ur, ro,.. ,,,p..ea,,eri.,ncr bLrden o' pruo onrhed..Lredirrne,e-e.pet....ndrhepidnro,to".rheearl;e;

subp"r,pr_ph ' u, rh,. pJ-dE,Jnt fh,t\ ir no.e. o rh( "..Lred r1( bL,dcn orrroor,hd rhe bredLh or trdtr"n,) ,. n., .i,,i.,,,t.,. r,r" ii,rr.,., *,iil".".damJse shi.e rhe in,urance ",, i.ope,,rr,.. ",,i.r ".. r""". .'r,"";: ;',;;;11::Jgarl oecar( upe-drr\(. rhe jn,urer ,hdI ror be ti.bie ror ar. .ur,qqL,6r1 .r,."1ii".irr .o rdr .. rhe) a.e "rnourJb'e ro.uch dandse ,,np",,i,rpl i-";"i;;;:;;;;:;;
11,"'Io:l:l", r1e _,..J.ed rhe bJrdei or.nroor rhr|hLr""", a,.,g" i,l. 

""i llja1\ De lng on sub.equenl (d,Jdtre,. Ihe lcrr -c..L,tr) or ""16._ .lr;ci,(u,r.rance,- ka..ho.En o.mntund, rhe r*u,ed hd, a rer, .i.., t,,J"".i",".r
on rn . porr.. I \(n rt .r mJ\ b. doubriLt lhdr lhe \hip nad dr\ i..frUr" A,.",. 

"',r,""rhe dev "ron .urd. rhe ,r.L,e.*it, nor be t,dbte ,, ,"." ,:;,";, ,;;;":;tl;:;; ';:
ship had been exposed to risks, which constituted " *,* 

".i,"i.ii"r"i"'i"' 
ii,.-ub:equenr ca.L.tr). the orho .irnitar .ircum.ronce... ,r,l.r, ,r,.' 

".,"i',j"idr,.u*e.. m"r e.8. (on.i.r rn $edr dnd rear", . g."""r 0.,.,i"i;,i";"ii;;"1;i;uhiLh cdnno, be cha,JLre,i/ed d, " Ld,uJtr). B)- ,,,,_ ,h:- .;;;;;; :;;i].,''i',i;in.u,dn.e $r. irope,dri.e.. i, ,. empha.i/ed ,n.r ,h. i;:. :;"ii;r;'.". ;;;i;d'i;.J.udlrie. erL. o.(ul:n€ ut-it,r rhe.h;p r. in ".rud. rdLr ..,h," rh.,,,d,"s l;ii,.;;,
jl.:i_8,".,1-ll:i:":: r,.u.pended becau,e a.epJrdre in.urdn.e h.. be"" *r..,.".Lr sr.suD|aragranhJ.

I1 order ro .\oid rn\ douhr. uh ch md\ dri.e a. resrrd. eridenLe. ourh oanre.

i 10. llleg!l
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r-e J..Lned r, .,,e o..;,i; d;,;;,',;";. "":'' "f ':""" ''"' odm.Be kn'ch r, .,

,hcre u,e ke 1. ;,ii;;,.. i;,d.::'";.i;: i::,1.*:l:iri,1 ".". [,i,];illlll
*iiti,rtH, T i:r.,ii:r*Yli i*i*:ri:-t*:q,,1trilr not always be a drr-dock at hand wlere rle srr;p rrappens t;b;.;;d;;';.1i.::;will not alwals know in adlance wherhel
he\ulo Lhe r.d , e ; ,.'d,,;,;,;"',;- -' rhe hin n'el-r r'e direLled ro or'c.ed

Ir h". \een or\,,*ed "h.rre h.,-.;Jrd b. ,n e,p?..,dnLr,on I rhe ".rLredsi,hou, ,n(,n.u,er. co1,(,. rd . ,",.o*"r" " .,,i"y Ho,.,"-. ;;..,;^:1.;,essentiallr- imporranr rirh ! !iew ro securinr
.J.JJ,r.e.. and r rh( -..r red r,i,, ro un.r",, :''den'e o' rle 

'-L'e or dr\ \Jl-.cqJerl
.,,1: 

"b;;.;: ;:";;', 
i: :":'':,;l:;:'i:.i li;' :;l'i ill,i;: :i ::i;jj;:""-ure. .onto.n(Ll n 6 ti .eje ,n h r,e been rpptied ir ,J.i. ;oL.dhirc b!e, ne(6.-j) r. J,derrJte rhe. r ,er rne r."., ,"",.,h,;.,r" h,.i ";;i;,r-e',aoin8 I'mi,. n orde, ,o e,,.Lru J Jomotcre,, erre.I\e n,","1,r." ..,i" .".,]"]lhi, r.. o. cor.r.e. rnou.,rbJ-. \-btdrJprdp" : :"a .."i.,,... 

", ,;. r.";lr:;:;rherefore modifie\ rhe generat (au!al rute ;u, .,,,, 
".,."",a:"e i. ;;;;.,:r; .l: :i:,:;,::l ::"1 ii:Xl:.: T;i "l:.*l:nTJ.t ,rJ\e uL\u,ed dunnB .te pe.iuo oi de,rJr,,n.,t,r t. "*;.a,i" i,," "Jillnnqn $h(n rhe ri\urJilc onl( usJin h..i.",," . ;;;;;.;;;; ,;;;;;:"::iil ;;::I:,",:era,ive 

F,r^hermore. refe.encc is

u'iil:['ffJ::;;i]'J:ff'
_ Under 928 of rhe t9l0 ptan the aslured was required ro noiii\ the insurer ofrlr.d,io.i, nr rtc ..(. rn,r 'h,. dL,r. ro si\e,rnr,Le "r'.. 

;pnt"; ;';;"',;"",;lr.i.:,;heen or srs EoinS ro nro(eed be\ond rhe rra

:l:l:;l;.1;j:ii;;;j,: 
";';:i.:: iii:::iJt:tt,i, ::[;",:,;]il.J,:;.i j:

In \ies or rh( ta(t rhf,r rhe tniur€r,\ nro
fro((ed. r'e\und db'orJ,e ,rJo,nc '..,;. 

'l'ild b' rhe 'L'p(r'ror rLi( I rhe 'hin
1ori,'.JLiol ui.L,h .",:;;. 

";,;" 
.,;;:; ; '":", 

r ro FrcJr need ro, cd\cn.e

l:;:u:r :i:;lii[' f rl;l#" r ..1,''i: i:l;:"']r:l ;:' ii':l'l' :]ili
p. ,rp Jrn p-n'de. ,r,", ,r," .. ... '.,. , "i l',J':11"'l:1.}:J;I l:H.; ,i:rnsurer rn both Ltr\(\ This dur\ JDnties rt,
devJ,ed ..,,iuu, hJ.r ,r;";,'...:;:.;. "''o rh<1 he rPJrn rhJr rh( n. ,e' r".

.TI.e Dro\i.'.n i. mJre rt J reeut.,,,.n alu hL r(Jt io. ro J fd,ur( lo c,\enuIifi(drion ir rheretnr( nor ,"n ,,,i.r n,,, ,r
rnr,ril.,r.or on ,n, .no,-, ''" " "'.:' h,' nerr*reu ro er'- .'u.r
n. i. cr .huJ'd u. s,"" ",;".,; ;bl; ;;i,J,:, ":,'"i i; :.1' ;::J: 1Jli J:l;,,J.. lr ,h. bre_J, o, rl.e rr,,oin8 q_rrrii...n d .p",,r..,.",.",...r,,',i'1i.""i.i",.,rh(r'.iinre..onrn..tr rt..r,i.,",,,e.,."i,i.a 

".,+,r."1"."...f;";.::,,..,"
S .r0. rllegal underrakinss

Thir pdrrgrJth rorr(\nontl( ro \04 ot.on,d,(ding2.Jb.J,,p,apr- .",," ::,f:j:",:lil 
\r -\ rhe p,o\i'nn

A.rordr1ts ro lhe ro{r, ptdn rh( r1. r., ",. (rlrtied ru dpnr) \er. .r_i(r -n.non.r<J.,on.qhenrhe.h,pud,J,edro, i,ep",LnJe -^ild..j,i;.,..;;.j;:.;;;;:;,ru \dre \e , .sd? ui rhe -",.. ,". ,,.r,"r." Lnrer o ,4 \o. . soJto rrrom-r c".trlJn.e. \nd e\er,..t<.nrpour(r kd.,n snod,,,r,. r" "". r,r:.i'"""..lJr,il.c.rd nB r^ \n. 2 Jnd .1 o. r1( .dmc farJgrdpn. _r.," ,n. 
"".:., ", ;r:';;.;,;"";bcen guilr\ ol cu!rom\ rrauJ. ntlnecme"r "i i

,..e ur rhe .hrT tu- htu.iJ, e-rLnn ns. ,n. 
"",,1?'n 

bdl'' crr riire n Lolr-Jh"nd. nr
,hef,.r.*ere'.orrr.g,';i";"i.i,..:i,:;:l;:i'l;llli'i"sn."t'"u...,.."al-

t
)
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There is hardly any need ibr such srricl s..ctions. This para8raph p.ovides tha! rhein.Lrer .hd.l rlur., be .iJhte *he I rhe d..ured ,rhe .hitoirrea ,, i.'a"",1 l;.i;.;;;
th"r liabiL:r\ .hdll orheNi.c norrra r oe trmirco a..oroing." rrre."ula ir. ",i".i.r.BLr ile.hip.urhrhecon,enrorirer,.,-o."...n,ilr:i..""i",r,.ri"'t",il',
ol llegal prrpo.e. rhe er.ire rn.J.un!e .\d't terrirJr( dL!ord rr,",r"rr,"";";; :
olrhe pdlgrdph. t-1r, utr roae.ponu, o rh( eJrlier nrotriuirron.g,,r.r'ir.J:i1'g,i
rillesal interesl,, cf. the comments under lS 6 and 15. -

Under subparagraph I of rhe paragraph ihe insurer is nol tiable lor (tosi rhar is aof rhe ship being used tor illegat purposcs,. The eratuation of the
oue.rion ol.-L.e md! l-p.e pr(.err d, iLLttie. It,te.hino$rer .enJ. r.e rh:D oi r\o."Bc. rhe pr po.e ^r ul-iLl . (ledrl.. i egd. dnd ,he rur. .proJrd d,Irre rn;ro)dee. on( LUuld .r! rh"r r1e o,m. qe .. _ !on.eqJer.e "t ,he it.errt uroenl.^ins.
Houer.,. ir mu.l bE " rnndllon rhi, rhe ddm.ge:. rn d.e.Ji1 .,,*, , .,,-*-ti"
Lon.equerce ol rh( i,.egar undena,rnd. J. e.g at" e rre .h;p nd. ro ",r., o ri.,rlsnle6 ,n urJcr .mLBsl.nc oper"r on "nu rLn. trgrornJ .n rne |ro(....Tte.pe.i'. .on.'rJ(riur .. 'he rLte rl rhr. re.fefl rL.r bc teti ru rhe coln,.It is further a condition that the assurcd was or should ha\c been !$,are ot the
illegal undefiaking at such a time that it woutd lave been possiblc tbr him tonr(r!<n(. lhJ rh( leq. ul'roJ, tnoutedre. u."i,h. ,"," r", ;i.,.;pJrpo.c.'\ J ir.l d8a.n,r uhi.,r lle r..J-d.hoL,d o.."ie,.O .f I ..rt, "r.r.h.,'eraffords rhe assured coler a8ainst liabitily for immisrarion *A i*t.., tr". i,of crewi conduct. Howeler, *hen rhe assured becomes ,*".. .f rf,.

ll- Rr

I: i:

i- :

facts, he should intervene wlrhout undue delay. ti he flils to do so. ihe i,..,.";-jaulho ed under subparagraph 2 of the paragraph ro terminate *," inrr-"ce .,igi!in8 I dayi nolice. The burden ot proot of good taith resrs sirh the assurcd.
A .i,JJrion o- Jn jndenak,ng i. ret.l. ror .ntr uher ir ,. in conud,enrion ..

NorueliJn ld$. \u. dl.o snen rr . itpr.l Jnuer rh. In^. u' rhe luLnlrr ru "hi.h rhc,hrr..ub(r .n he.irL.ron n q e.rror. tr nj{ \p de. ded ul ".",,..,"-."." ",,i,whether lhe assured had a dul), to compl! wirh prohjbirions or ordem i.r,"J tl,li,"
aulhorilies ol another connrr),, cf. also the commenrs to g 48.

Special problems arise when lhe assured\ acrjoDs arc in \iotalion of rules ofjnternarional law. Unde. S 6,1. No. 3, otthe l9l0 plltn. rhe insurer was 
",_natti"i"ri,iree [roT lidbi ir\ tbr rhe co..equen.e. oi . ^tJrio r. .,i irr<rrrr on t",, H;-;,;,1

he pru':.inr $d. "rir.el sirh d \ eu ro d.iruJrinl {nere N."""\ ",. n.rL,"t,";,;;power dt war.cspected the generat rules of international tas.relarirl8 ro neutral
shipping. In a furure $ar it must be anticipared panl) lhlrl Norwa! i,;ii t..".1ir\ol\ed. p"nl\ rhdr bin.k_dc -ur.rire ana or ,er . nitar . 

"1,o.. ",X f" ii.. l.
de. rdbl( lr.n d nrrionci poiIt or . "\ fhp con.equ(n.e. ut .Lc1 .,,., .houto
therefore be borne by rhe $ar-risk insurance. ct also here l58 tc).
_ The consequence of a ship beins u\ed for an ilegat purpose sihour rhe lsured s\rouledd( $ 'l ^hen be ., r nrurr.nr on b, ouot c Jdit";,rir. tIlh. .h,f .1,:,:...
dJmre< ir rhe !our.c of a.unor.,n.pe.rior. .L.h Lj.,n.e. .nrn(. *,lhir'r re \oneoi-.o\er ^l rl"< hull rn.Ljer.eairFr nrrinc ne .. tne..,"e 

"1pr,e. r ..r.,.',,,lel'r r,\e.) .ei/ed beLJl.e Jr r1e r egJt Jc,\ r.e.. Ihe ra.r . inar ,1,.";;',",;
nre^<ntior..l lh. rJru ( d" r" .om( "itrr o o.b,!,r.h.conmerl.ru)tt,,.rnd

"r( rhere ore nur r\(lud( ,.. \ (rto.Jr, i.,..,.;;r.
which does not result in any dam.8e to the shjp. wi be ,. """.";" "r,r,. l,iiinsu.er's. Nor \!i11 anf freiSht or toss-ot hire i.suran.es taken out on the tcrms ofthe
Plan cover losses arisinS from such temporary inte^entions.

It ma) at times be doubttul whelher it is rhc insurer aeainn mlrine perils or theinsurer asainsr war perils who shal pa). compenslrion r:,. rl. *.,"qi,."|" 
"r',,illesal undenakins of $hich rhe assured vas unas.arc Decisire wili be shar is

comprlsed by the rerm (other similar me,sures, in S l6 (bl.

. The rule conrlined in subpar.rsraph : of rhe parrgrapir FiI be applicabte. e q. if
the. ssured puts the shif into regnlar smussline irlltic. 

-r 
ftis i, rr,i '"*.. ii,r,"".ri

be itrelelanl wherher the shtp also ro a certain eire"t .,,,;., t"g"t .".g,,. irl" a.lt*.lacior is whether the use of the ship $rs mainl) deiermined b): rhc itj;g"i ;attr;ti;.. 
-
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$ 41. Requisirion

" Jhi: n,lie,lt".orr(.pond.ro A ..JbDir-srrp1 .. or rn( Hu.t por,,). ro ! r:rol rhe War Hu I P.ri.\
A. m(nrioneo rhoie Lnder CtJpler i. subd ri. on 2. lhe eenerd. ndrine ri., lJllrn.urdnf i,.u,pentled shel rhe.hip i. requi. roned b\ 5rdre aLrloririe, rcg,_dte..J' u\erh(r ir ,. \or*esran. dt ied or atien SLdre rL,rhon re. qho are ete.ine rherequi.iriun. the r.l r. rrdn ierred n ir, enri (r\ ro rt-e rn.Jrer "",i",, .", .:.1r.

Hotrerer. In- red.01. ! hr.h hi.e b.cr e\ptr,neo ,bo\p ,t- ,r,. ,i,,-,i.r ,",,i,"i ,,
nol liJhle 'or llr Lnr.eqJ(r.e. ot " \nruepiJn o d.ied requ,.irion. In r4e c,,e oi
such requisition rhe war risk insLrrance is rherefore atso suspended. The," [,re, h;!;
been expressed in subparagraphs I and 2 of lhe po.ug.uph. In .urrp.."g.upr, : ir,"
insurer has been given a righr to rerminare lhe i,**"1. i-*rp*;i"g; ir,. .;B;i
he has under S 37. subparas.aph 4.

If th€ ship is requisitioned for otrnership. bur the requisition larer for some reasonlJp.(.. i. mu,r in re.l on ro rhe rJte. r(tdring ro ,u.pen.ion b( -epdr.leo a, ,retJ:.l.on for u.e. th( ureinJ' .n.r-Jr.e. {i rhercrnre Jgarl b".";. "r.,"ii,"pro\ideo rhe r(rm nl rhe i.,,.rrdrL( rJ, nor c\pired
Il .oane.rion !rh rne .eoJr.irior 

^f Jr ,er otjc. . rhJn rh( .h,o. e.lr nbured(quifnenr.;r uoJld o(,-lird r. "pot\ rhe rJ.e. .L1rd,1rd .",h.;ri.i-;;

S 42. \otificltiotr of requisition
This paragraph is new.
uhen rhe n.Lrd .e -r"rn brc^n<. uperJri\( J.rer J.eqr r.irion. crJrr, Drobtrm,.rmrldr ro r'ro.e -ri. rg uh<r rhe rn.Jr-n.e hJ. 'e(n .u.perded dJrinr d r-redlh ol,r.dirsqaa.nrie rit J,i,e.At,o nrhee,(nr o , *q,.,ii.",,. r"".,-"r .,r."ii"..ol lhc P1an. cL \ 18. shall be appiied. tf the shif has sustained tn;nr ,.d 

".k,";;damage durin8 the period ol requisirion, the insure. *irt rr,,s Ue". tle ;,t a, ,i,".a.
the subseqxent results of such damage. Hcnce, it is wr). -uch i. the i,,sure.:; ;;i;;ri
to be notified ollhe rerum ofthe ship so lhat he can exercise his right to dem;;J;.u \e) under .L,bpJr"lrrol- I or rhe Dir_grdot. q., t,,enr J-,r"s";,.. o.e,j ii;;.Lr,c. .tJll L< rcB:-ded J. . ,, o\n. ,r rutJllol ru I to. .r rne r< erenrc o r i^.Jhnrr ,B-dfh 2.:nd .enlenr(. lt rhe. !e\ ,(\(.,t,.hJr rne,hip i, dn .*"i"rri ".,,..ri5k thu before the.equisition.lhe insurer wiI turrhumore trare I r;gtrt ro reiminare
!he insu.ance under g 11. subparagraph l.
. where the insurance has been suspended durins a period of deviftion rhe assured
has the burden of prcving that d subsequenr casu,rtu i. "", ,u.ir,,*,1r. i. .".""iii.ior orher .nld {n.1 ol.uaed.t,,"s rte J"..ri"". .i. $r;
'ubp"rdtr.th l. lId .(nren.p. \o Lore.pund 1! r-te,. ;n,Jired i. ,".. p,;.er;nhllrhe.l,pl'J.b"err..tJ..r,oneJ.ij.rhJeJ,(.d..,rdirFroBererJt p, ,].,rri., ir,.
insurer \rho has the bnrden of proof as regaras tne cause.in view .f rtri; a":i i;;t ;;
daims ihe ca\ualt) is attribulahte to a perit which is specifically excluded from rheco,(r. Hose\r' rt rhe\hifoql(r .. rt,lo rrf^ rh( -lLIn. h<.hrD. Inu,dcon,;;;
'hu rr.L (r ul rhe ro..ib r.\ ot -.J1rg rne e\rCL r.e, ,r . e,..,,.tt" ro .nn* ,.i
burden ol pronl' or rte ...r rco q L c ,o rh.,r e J(Lr ,. ir.orpur".Ld .r rh( tJn
subparagraph oi rhis paraeraph.

I 13. Rcmoval of ship to ,roid co demnarion
This paragraph is ncs.
tjnder the l9-10 Plan the hull insurer could demand ihat a ship, shich hxd been

condemned by .tppraisal under rhe rules ot the plan. be *-.".a ," 
" Jiir.ro,i

locarion in order lbr a nes appraisal ro be undertak"" and rhe m"de."ario. ;o.,i;lilbe (litled,. Fd reasoDs erplained in lhe commentarv to g 166 below. rhe riew rurefra d(. rl,r he rn.ur.. .hdl nnt\ hJ\e I e I shr r. ,tmd1,r :, r(m.\dt .i ,h;;,p ::;rh( p' po.eol.Lbje.,,.id I re daTrpe ro d or.ner \J\e!
Areno\rl unde.) toourr \rir,t-pr,,, e o. J deten.e m(.r.Lr( b\ J I Lrt rn.Lrer$ho has been p.esenrcd wilh an .llegarion rhal the ship i, fit f". co.J;;;;;;-i;;.;
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constructile lotal loss). The ship lill have erlensn.e damage and rhe remol|t wil
nornally in\olve a considerable risk. It is reasonable to place ihal risk with rhe insurer
who has demanded ihe reno!al, cf. g 166, subparagraph 2, and the.omments to that
provislon. As far as rhe olher insurers are concerncd. lheir liabiiit),will be redLrced jn
accordance sith rhe rules contained in lhis paragraph.

The provision is applicable to all insureB with whom insurances .elatins to rhe
ship have been kken out. tt may be invoked b), rhe co_insureF unde. ;e hulr
in.L dn.e "nJ J? rol o(hird he oemJno lor, rcm^\o. rcr. i t4r,.LbDarJrraoh l$hich gi.e. ea.h inLli\iJdr .u in,Jre. Jn ndet(nue1, po, ,on JJ;ng' rhe
negoliations concerning the con<lemnation quesrion). and will orherwi; be
plrticularly significanl for the P. & L insurer. The addirional toss. shich mav arise
dunneorin.",eoue1.euirh.reno\a..fir.r .rd turemor cnrr t. i/hrt l,\..-:-rirJ
lh.rC p"fl1. .. d -e.u.l or JLor i,r.1or n.nneurhcrrJ\.Hnu(!cr.ror-hr .n,rrer
the prolisio. may also become rele\ant in a djfferenl respecr: The $reck may hale
'urdined lLnher oJndts( o, lecome d ro,dl lo* d,. re.r I nt rhe remo,at ." rn_r
proceeds *ill be correspondinSlv reduccd. Also that risk shall be borne bv the innr.r
,r in.L-e, "ho hd\e ucrdnoed rh. rcmo\Jt

lhe lmr.Jr,on ul li b'lr\ cppliu. i..eDleJ rhc
r(mo\dl . ie. sho hJ. rot e\ol .ir.\ or rdLir \ erpre..ed rhJr he iFree. q:rh r\u
removal. An insurer who demuds a removal under g j66 will therefore ha\e ro
app.oach aU the other insureF if he \anrs ro esrabljsh the erlent of his risk before
the commencemenr of the rcmoul

An insurer who does not accept the remo\al does nor bear any risk durin8 the
removal operarion (unless the removal means rhal condemration is nrerentej, cf.
b€low). He is not liable for uy loss rhjch arises during rhe removal o;eration. elenrLle lo- hd, no,"rne.riun u rh heinLreJ.ed,r.t.H;mdrJt,oe\.r;de iJor.ir\rn
re.peLr ol'o..c. ^n .h dri\. Jre.. h ,r u rt) rn .o irr d. h( e.lat .i,he: 

thrr rhe to,, ,.
Jrlfil.rrdble ro rhe remu\dl. tn t-i,LUrire.,r^ldLCnantun.lrorJt.onn.crinlberueen
remoral and loss musl be required. The insurer cannor exclr.tde liabilit! tor a casuattv
which strictly coincidenrally happens to occur in rhe port to which rh; ship has be;
moved. on the grounds lhal the casLralty would not hale happened, fua tle stip
remained where she was.

If an insurer objecrs to a remo\ar. which is effected under I 166. this imDlies rhat
he accepts that rhe conditions for .ondemnation are satistied and that he is i!iltjnu r.
settle with lhe assured on rhat basis. If the resulr of the removal is thal the shi; i(
nor cond€mned, he will in rdual tacr beneilt tom 11. Howelcr. if rlurinc or is a
result of tle removal a loss has arisen. which is comprised by the releraniinsurer,s
lnsurrnce contract. it is reasonable rhal he shall be liable toisuch a loss within i;:
limirs olthe net compensalion he would haye had to pa) if the ship had nor been
mo\ed. This rule is e\pressed in rhe para8.rrh.

$ .1.1. Renoirl of the ship lo repah rird
This paragrlph corresponds to ii 75. No. 2 b, subparasraph :. of rhe 1930 plan.
A (remola1, of the ship means rhat she makes a vo)rge unde. her o*n steam o.

unJ(r Ior"se.,hepuroo.en'$hi.hi.e\\lu.i\(l\rn.rirp rerruid^drLkorrreD"
."'Ll. lhp\.\.ee."n,o. heLdl<d. r.1o\dt it r1e,hin . in.Jtt nooa.,,nat,,"" ir",
.he raLe. a neu .d,s^ o he pJn uhe,e rt-e.L^e) "r rep,ir. rre ru..rte ot-.e On rne
orher nand. thi. doe. rol .ulc ou lhe po..i,r ,l) rh. r rhi .n n [<tn. on borrd a.aro.,
"n ch LJ. d reio\ Lher. ..r |e rrn. Jr rhe.r.-"i r 'tne d<cr.i,i 

""i,,r.*.. ";:uherhe- rhe .h n ,. n 'u.h , .undirior rhJr rte .hipourer r.iahr in.Lr iJ"r ,rr ior
' 
n.yd"oflfine.. n re.Te(r u. J reu cJrBo r!<en un to-rJ . er rt-e (JruJI\.

\ormd'lr a .1 n $ill 1or ^orJ n rhe JUrhor ri".'p(rm...iu lo .dit ir a .rJle of
unsea$orthiness which affects rhe safery of lhe ship. However. in connection {ilh ,.rrmo\Jl .rhe dJrhoIl e, s tt regJ crt. Br"nl Jn L\pnpriun c cr r.rirs uershrd he
nrn. dnd LUn, ir eJ!h.pc.ifit ,J.(. ulere Jt.o "ri rinrrcrat .or.rderrrion,i-nrrr,,rr
of a remorxl will come irto pta). prolided the assured puls alt his cards on the 13ble
vis,ri-vis the aulhorities. and obtains the necessar!.cefiificates. the insurer who is liable
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for the casualt! cannot plead rhar rhe ship is unseawonhv during fte removal.
Howe\er. iflhe assured deliberately misleads rhe ,n.-- on tt i, poi.r.i..irr io," r,i,
coter (cf. lhe rule. retaling ro infringemenrs of sar.,y 

"g,r"*.,1-""i ,r,r. .lii"ppry
to all insurances relaiing lo rhe ship.

The Plan ralkr abour two kinds of remolats. Under g 166 an insurer mav. as a!JLnlerno\p r.. demJnd ror Lona<rnndrion. J(rrnd rhc.h.p,".or"o ro. oo"
"\ere.hc_.. r re.uae\ed prupel\ tn.Jch aLJ.c,te ri,t .hdi'r" a gre,r a,r;n';;,r.n.ic[ed ro rhe ir.urer $ro derrnd. rhe .enorJt, rr. ) oo. .,r,o:i *""r, L.,r
S.11.A,,o-d,nd,),e,.o\dt ru., ,erJ., )dro L1d(, ! rsa ,. ifu a,iie-inr oi.,ii"" s,,.r.

Cno\r .. , pcrfecl'\ u.uirJ^ :r,dnpem(rr. {h,ch "r) nrIne ir.urer mLn be
prepa.ed !o face in the course of the insurance period. In rlis .esp""t tfr".e is .rcfr
to b€ said in lavour of atl jnsurances beins allowed to rema;n in effect wirlour ani
additional premium during the .emolal (provided a seawonhiness centrcare tas teen

Also an ordina.y remo\31 to a repan yard may, howe\er. involve a considerabte
in.reJ.e o'lhe ri.\. : rle d..Jred choo.e- lo hjte rhe.hip repaireo ,r " n.ai.r.,i;r!more rna r !drd. or dr d ftdce uhcre lh( .rio h.. ro pa.. rtroucn nani.utarli
diifiLulr *.rer. lr i. re3.ondbre r^.npo,e,t-e dJdeo fi.t i1\ut\ed,n i,.r,, *.",,r
on the assured. From a tegal poinl of yiew this is onry rersibte by each of the insureii
being granted lhe righ! under certain circumstances io !e1o the removal. wirh lhe efttci
lhat the insurance in question is suspended and thc assured wiil haveto rak;;;;;;
i.surance ag.insl rhe risk on his own.

Thi. ndrdgrdph pro\roe. .1.h. rietr ror rhc rr.ur(,. tr m"\ be ir\uteo t\ rn\ir.Lrer $rrh *hor rn in.ur.nc( .etJ,rlg ro r,re,hip ha. been rdten o:r cr i iir.Lbt,-dgr,p\ l. trhiLh e\tlrLirl) e,rdb,,.he,,hrr lhe rro\iron m,) ,t{ he ap;tej
br- a hull insurer $ho is iiable for the dam!8e which is to be repan;d.

The inrreCs right to erclude liability durinS rhe remorrl i subject to rhe
condition that rhe remolai would inlot\e (a substanrial increase oflhe risk,,. Whelh;;
rhis is the case will have ro be decided on a case-to-case basis in ref"tion to eacl of
lhe insurer! who are invokins rhe prorision. It is e.g. comeivable rhat a p. & L i;i;r;;
mighr obtcr ru ri.e den"nd Jn dod lonat p,"m,". ounngT, ,.."r" "h,.h i;i;,pJ.e srth J.drgo on bo-rd. rr $hi.h brire. lhr.hip i ro $dreh "nere rhe.e i, J
odn cJl " .k thdr no lrnirr.ioa or tiJhrtrrr Lrn he demarded. e hurr rn,:rer ar,in.rmdrireperil.mishree.ubie.rr""p.n,.,i,'r.t",,,d.,.,..o,,i;i 

";;;-;";,;;;ship, or 1l] a removal {hich necessitares rowdge oyer open stretches of ocean.
lhe r phr ui i 1ul. in.Lrer $no i, rdbte tor lhc ddmdge ro rt-e .hip. ro .noh rnen,o\,.ion n.u'e!r,u,heLondiriol ,hi, orhe, Jndr..,:rrn*.uirii,.,.i',.,i.,,1

enisr. ll ontv one remolat is possible it rhe ship is ro be rjp;ired, the 
"It.."";i,.. i,

necessarily a condemnalion oflhe ship whereler ste r,,ppen. ro te. irtrr" r,r,ri i.sure..
do not wanr a condemnaiion ot lhe ship, rhey will have ro -cepr rhe .i.k ;;;l;;_;;
removal. A P. & I. insure., on the other hdnd, may. dependins;. tr," "i..,..r"i".r,inloke th;s parasraph also in such a case. The iame goes ror i rrul ;nsurer wno aoe!
not cover the casualtr.. in question.

An insurer, who has objected lo a removat. is not liable for a <toss lhat o.cure
durirg or in Lon.eqJen.e or rhe remo\rt-. A. reedrd, rhr u1d(h,dna,"e, ,1.i, r.,.releren.e - mJde ru rhe cummer'. ro rte prereoing pargr.p.. Ih" ,,i. "hi;;;;rn.ur. r rl qLe.r.on e',lud(.. i, l-dnJE eo ro rhe r1.Jrc- or in.urer- " ho rre trabte tor
rhe ddm"Be to r\e.h p. anJ qho hd,e rot e\c,uded tiabrtir] dUire rh" re_;r:i 

"5184.,ubpdr,pr"nh: The J,.ured s. in rhar c_.e t,ve n;lher ;orc 
""; t;,4;-:ri.k rhan he sould hare had dJ-ilB dn o-d,ncr) \o\Jge. H(nce. it a1\ ne lo,,e,rfl.e. he urll hare ro l.edr an\ ne$ tor otd deouclron..nd deducrihre, nhi.h mi.

.hct.(.!*! rererd urrrer r\e rn.urance," q,".,,"" H;;;;,.;i"i,. iii r".,1_ili i,i;r. rrdbre ,or the dumdge e\.,ude. lidbrtil). rhe d*ured .hr bed- lhe ri\k dunns rhe
remo\al dlone. rnd hi, r,.t md) a.o beLome tsrealer it he fdit. lo rolrf\ rhe i;:,;;;
oi rhe remo\dl. .f._betotr. tr fo o \ rrom. ia: rlar rr.ete"arng ir.u i;'-.. .,,., 

"i;of liabilitl also affects the co-insurers.
The assured musr be nolified of an exclusion of liabilit! under this paragraph

,,

J
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belore the removal is commenced. thus allo$ilg the assured rnd his other insurers lhe
opportunlly !o arrange for fie necessary addirional lnsurances. Subparagraph I otrhe
paragraph sccordingly imposes on the .ssured the duly to notil! all his insurers of an
inlended remolal, prolided rhe remolal can be assumed ro invohe an increase ofthe
risl. The saoction against a tailure !o perform this dur) i5 erclusion ol liability for an)
loss which arises durinS or as a .esult ol lhe remolal fo. the lnsureN who have nor
ieceiled any notification. And here the risk is transferred 1o the assured. not ro
another insurer, ci the lro.ding ol I18.1, subparagraph 2. This may seen 3 str;cr
reaclion ro an omission on the part of lhe lssured. From the point ol vie{ of le8at
funcdoning. howeler, il is difficuh to iormulate any other salisfa.tor! rule. A rule !o
the effect thll thc insurer in question would e.g. onu be exempred liom indemnifying
(losses atlribulable to the addi!ional risk during rhe removal, 

"ould 
create najor

dilficulties in conneclion with the assessmenl of cause.

Subdivision 3

Seaworthiness. Safety regulations

$ 45. Unsertrorthiness
This parasraph coftesponds ro g 62 Nos. I and I olthe 1930 plan and seclion 6l

ol ICA.
The seawonhiness rules are discussed by Ili1i.ln (forsikringslideDdc, 193?.75

ff, and by Mu.lr,/ in Altt 1.27 ll.
The seaworthiness requirement pla)! a !ital part in shipo{ner's insurance. Thc

Plan makes no altenp! 1l) specily what is implied in a ship beinB unseaworth!. As a
general guideljne one migh! sa) !ha! a ship is unseasonh) when she G not in the
condition and no! manned and equipped as she should be for rhe inrended volage
ac.ording to generall) accepred maritime standards. Ho*e\er. such sundards provide
liiile gxidance in a specitic case. and on this polnt it $i11. as before, be necessary to
reson ro legal tradilion.

S62 No. l.2nd sentence. ol the 1930 PlNn made the seawonhiness rules
(correspondinsly applicable, in the event ol delecls or deficiencies in .espect ol
manning. equipment. slowage elc. This is misleadins. <Searonhiness, comDrises all
rle rern. lrred here.

Under the Act on Stale Conrrol of $e Scarvonhiness ol Ships of 9 June 1903 No.
7. the Norwegian Ship Control shall supervise the seawonhiness of the comncrci.l
flee!. Tte Ship Control's Commission shndpoint will, ol cou6e, be lery impoftant jt'
there is a.y question oi the ship being unseaworth) iD relarion to the insurance
condilions, but i! is nol decisire. Hence, the insurer must be allowed in d subsequent
litigatiofl to plead thal the ship was xnseawonhr'. on departure, despile the fac! that the
otUcial controliing bodies did no1interlene.

A main question when drafting thc rules concerning unseawonhiness rules is lhe
imporlance which should be attached ro the rssured s subjecrive faulr. Whereas there
was earlier 3 tendency to reSard seawo(hi.ess as an objecli.le cond;tio. lbr rhe
lalidit! of the contract of i.surance. importance is in current mdrine insurance to a
very great extenl allached to rhe queslion ihether lhe assured was or should have
been awa.e of the deficiencies. Secrion 63 of ICA adoprs a slriclty subjecrive rule,
except that lhe assured is in all circumslarces idenrified with rhe master. Under g 62
ofrhe 1930 Plan the masler's knowledse was i elelant. his misjudsemenrs as resards
se|\lofthiness bei.g regarded as faults commifted in conneqion wilh his service as a
masler. lor which the insurer bea6 rhe risk. On $e orher hand. lhe l9l0 ptrn
contained an objective seawofthiness rule lor a ship which did not hale a (class with
a recognized classifi cation socielyr.

While the 1930 Plan was in force il was doubtful whether the obiecrive
.e.qonh'ne*,ule dpplred "l.u ro .njp,. qlr.h dre .rbiecr lo rhe rorselran rtrrp
Control's supervision, or whether that superlision in relation lo the seaworrhiness
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rulcs musl bc equaled wiih rhe supenision conducted by Der noNke Verira! an.l thc
other classification socieries. The CeDrrat tinion ot I,r",t'". u"a..*.it*, t 

", ";,-ll.t.ir. m rm,...on.. .renr.r LtJ aed rhJ, rh( ubie.U\(,J,(.t-oLtd unt\ ;,;; ";"-f""nr. Jn) .'. ... 1o. r. .Jbr(Lr ro rh< \.n\(€iJn \1.p i olrru,rree \ iJ e... f. ). I ie qLe.r un ua, \(fure t-e \r.f .en( I ^ufl 
'n tor. I \D lo58.t4E \\ rnn.t j

No bindrne dcL.ron sJ. n dJc. bLr o mi.,o1r. ,t ruu JJd-!e. letd ,r,i ii. r,i,.or,rol coJJ rorb(cqr"r(Lj $:r ,ac....rrr!driun.o.i.rt'"h.r"oor,i"nonlir,r..
loln Phr lh. m.nuriri'. \ !u tr,er rorrpd.h( b..,. ot, ,,tp."nr'.,i"r1.""0 i, iri
1962.59 llergen Havsulen.

Undcr lhe ne$ plan rhe subjecli\e seawofihiness rule applies to all vessels. borh
rho.erhd Jr..rb.ecrrorh.\^r{cpiJr\h.p'onl|o...up.i,,.,o,,anA h"..;;,i ,;;,oi.ub:( rjv 1. publit.uTd\.inr Inu in (nriJl ra. nor r...n 

".,."1 ,"J".,.i;;
the lonn ol control which prolides the besr guaranlee to. **"onlin.rr. rr,,i ii i.
J..uned.hct rl-r-i,kol n. deoudr( .o1.rol o, lhe r, "..t,..i".",,",.".;,i.,";oLbli, rurhor be cor(-pd b. ir.rr"nce tr i. ,he 

"io,e 
.i; ol, .que. ior oI f-rn Ln u t(rter rne -m. .easun1ij,e,. rute.hr I Jfpl) "r .,reJ.;ie,

olships. Thereis ofcourse. Dothing to prevent ea"h i,di,i,l,"t ;;,i."cr ;f ;;,;'.;;;;
'mn i r.orfo,June .racrer pro\r.,on. -ptJrire ro .er onhrre,. DLr nc rhe r(\i, on
".rl ir uJ.,1u, rn:r,a (d rhd L i. \hJ u,t hJTp(n i. re!"rd. rt e.rl r-.,"li n*

I ike r1e 
'o.10 P'rl rhc Ptal ont\ .rr,.h.. mp"n.nc. ro r1..,*",.1 a-,i""",.,i"".n\ lro$lel,l( ot un.(J" .nhin(* .hrrn .te mrrer mJr id,e hdd. \. i;"j:, ;:posnion itrhc assured is rt the s.me rimc master ottrr" .r,ip -, ...r* .iir,.1,.*.

see under S 59 below.
Soj \o 

-. u l-e t!{0 P,_n di.reearued rn.(Jsoflhine.. *hr.h Jro.e d rer rl.e\nro r -\l lelr t.rl lhr, -ul( i. sell irLnd(d ii ,t e qu".r.on "r,.c, ol Icr rn! rhe
-..u-pd od) rbr .1.( md.rer, n(gre.rc( ui,t .(F"rd ro.eJsoahrne... qrr., rrre',f,iih-. et pod ir .. rher(tor" rer.Jn hte rr ."ga.c .u. r 

".8tig..." 
,. 

".r,,.,i;;;"-,,-;;;'h .1 rhe ir.Lrerrnr.r r.(epr .ii^.ir,.e.enii tee o;i..,r i",r..r,t" 
"....,",Jn,easunl\ l.rrr(,r1h(r \n\J!( H^*e\(r..n.or"r 3. rhe c..Lred hi;..i, ;r,.;;

should hale been. rware otrhe unsedwordines!. rh"." ao.. "ot.".. t.1. r"".",.*
lor d1k nC rhc ile dr rne..r d.ndrrr,( tron po" Ir i. .un jei\db e ,\.; ;.;,",aboJ, o!:ci.nrie. $hiLt hJ\( "fl.en -r .ea. rutt rh( d..Jred dr .,.; " it,,;:;iL,oe' .JLr to1d .or. r. ro rdte ir no. ibte br h.n ro inre^<np. e.L. *irh,necifi.
ordfl. ro l-e nd.re. ln rhr. con1e. ion ir rd! b(.uhni ed,t", rn,jo",..',,^.i.onnuri.Jtion dnd rl-< rr.r(d,i.,tt! Lto,er cJnr:.r ber"6qr .h;r.no.n.""..

sh.l i. .hird.rcriJrc ut,orremf^r.r) .tipp 
"s m-,.. ir n,i;;; i;e\rej,d lh( rLlp lo enlornd.. .rre, ir.'.r,in t.fr h.r; ;.,;

lr rne -..u-ed -(mdin. nd..i, e JrJ rrre un.(Jk o, rhin$. r.,ut,. ir - 
'.d,;Jti,. ,"'.lLin

not be-colered. Srch a .ule is erpressed in subpamgraph I of rhe parag;ph
5 h' \. {.oi rt e tv'u p'.n c.rJt-ti.hcd . p,i,,"pri." ..,"g,rj,,,r:",;"", 

".,,.\ter J (d\uJtr\ t-d. o.cLrred . *rrhoLr rhe colrrrrulinn or Jn) e\rd(.rr errrJneou..aJ,(-. fte .irJJ, nn shrre.L,.h d ,rte i, needed,. , h." , .hin .L,dJenl, .;;;;. .,le-l A'.oorhe-rr.L,alrie.rd.JJ..u-uirhouran).e\iden.,,,:".,,..,1.":.;; 
t,rould be 1oo srrio a reaction to presume unserwo,1hin".s, e.g. in cr.e of ,i;-;r;rnk,,'$,n.JJ,e. or Jr ergirc bre3tdou1,c.. \D .ohu08 Bergen t,),.i:;.;t.r;';

trre qrrh dn i1\no\1 c_L.e *.. per .e rcgu-d(d ,. (hc . eirern"t'.a1.(_ ot lhe.Lalr),. lhe ru[ 9 rn(_re.l p]r rher(irre nro\iop. rn"r rrr..,e.,.pri". or.,,.1,ol \ dppt\ r, lhc.hrn.orinr. d te"t $\i .l dfloar \n rurd.lior rhdLthere must be no (elidenr ertraneous cause, is taid down. A ship *lti 
"L_,y;;;exposed 1(r exrer.at risk faclors. but if rhese flctors are considerlbl; 

", ".*.'"1,""the ship encoLrnrem rough wealher it w;11. of course, b. *,y f". th;;;;ii..;'i;
dispro!e the presumprion.

. tsr a Supreme Couft judgment conlained in ND 195E.348 Symbot, it was held tharrle a*urco ua. nur en rrted n rn\o\e 1r. sooo rdirt- "h." h. ",. r";.i; ;i,;,;,;
I re p'(.J,npl'rr ol un.ed{nn'rinc,,. thi..nturioni,undcceprdDte,d.irsit,rndLrL"t
ldcr in\ i,e rh( d,.J-ed ro p,ead rn"r .te.hin trc. un.(auo-rh). tn.JbnJrasraDh ?.2nd
,enrence. oi rhe pdrdsr"nh rr .. rhereto-e emphdj/ea r",r rni p,e...nri.,i oni, "o,.,.
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the siluation where lhe ship was unsearvofthy. and lhe unscr$,o(hiness has ha<l a

causal effect. The assured may nelenheless inloke his good l-aith under subparssraph
I of the parrgraph. However, like $62 of lhe 1930 Plan al\o this Plan places ihe
burden of proof of good laith Nith rhe assured.

S 239. subparagraph 2. of the Plan contains a seplrate rule relaljng ro
unseaworthiness iD rclalion 1o P. & I. insurance. The prorision is edired in accordlnce
wlth the fo.mer P. & l. ru1es, but essenliall),lelds to the same material results as this

S 46. Insu.er's right to demand suney of the ship
This parasraph corresponds !o $ 66 of the 1930 Plan.
The rules relatin8 lo rhe insurer's righ! to check the seaworthiness of the ship b)r

means of surveys are \ery rarel) applied in practice. bur are nevertheless nece$ary.
Howeler, it is assumedthat the insure6 willshow Soodjudgment uheD applyine these
rules. The rew Plan in the nain corresponds to thc 1930 Plan. but the rules have been
considerably simplified. Ihus the prolision to the ellect !ha! the insurer cannot
demud that the ship be unloaded without !n app.aisal by coun appointed cxpefts
has been delered. If lhe assured objects to a suNey demanded b) fie insurer. he $i11
ha\e fie burden ol proof that a subsequenl caiualtr'. \rould not ha\e been averted by

When the insurer de xnds a survey, he shall alwrls pay the cosrs inlolled in rhe
actual survey himself. Ifthe sur!e) releals defects in ihe ship which must be repaired,
the other rules ol the Plao retarinS to the insurels liability during repairs will be
applicable. ln that case the insurer $ill be liable for accessory erpenses according to
standard rules, bur trol lor the assured\ operrling exlenses relaling to the ship, nor
anl. other capital loss resultin8 from the repaiF (cf. boweler, S 184 relalin8 to the
ship's operatinS expenses during .emo!rl to repair yard). The solution wiu be the same
shether or no1 the immediate cause ol rhe iurvey was a casualty.

If. hoNever, rhe surrey does not reveal any delects which hale ro be repaired with
a view 1() the sea$orthiDess olthe ship,lhe question arises whether lhe assured should
be indemnified for his loss. lf a casually or a similar event cole.ed by the insurance
has already occutred. the assured ;s obliSed according ro general prlnciples to h|le the
ship surveyed in order to hcenain ifshe has sustrined any damage. He may claim the
costs of such a suNey from the hull insurer, but he must himself pay the operating and
loseof-lime costs ibr rhe du.ation of the suney (unless a separate loss of-hire
insurance has beeo taken ou1, cf. Chapter 20 ol lhe Pl!n). As regards thc cosrs of
discharge for fie purpose oi a sLtrler'. aller a cxsualty. such costs a.e otheNise covered
in accordance with special rules, normalU in seneral alerage, but also under S 6tj as a
cost arising (rhrouSh me.sures taken to aven or minimize a loss covered by the
insurance>. On the oiher hand. if no evenl has occurred $hich giyes the assured
reason to have the ship surveyed, bu1 lhe insurer dernands a suryer on the basis of a
generul suspi.ion of inadequate maintenance. it is reasonrble to impose full liabilitl
on the insurer il the suspicio. proves Io be unfounded. Subparagraph 3 of rhe
paragraph lhe.elore lays down that in such an e\ent the insurer shall indemnify rhe
assured his cosrs, as well as the ioss he sulltrs as a resuh of lhe sur\ey.

S 47. Ships hid up
This paragraph corresponds 10 g 6: \o. 2 of the 1930 Plan.
Under the manddtor) provision contained in section 20 of ICA lhe conracling

parties cannot make an agreemenl ro the effecl rhdt the insurer shall be wholly or
prnl) exempr from liabilil)- for casu|lties, which the assured has caused by simple
neEligence. Under rhe rule relatinS to unseawo{hiness conlained in section 63 of ICA.
howe\er, also simple negligence by the assured may result in exclusion of liabilir) if
his negligence has made lhe ship unseawonhy, dnd this has asain caused a casualty.
It must be possible 1o pul a liberal interpretNtion on this exceprion from the mandatory
rule conuined in section 20 of ICA so thal it also comDrises fteasures 13ken ro secure
the ship whilst laid up.

I t9.
T
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The question_as 10 shat constitutes proper mooring and adequaie supefrision
nrust be decided on a case ro case basis. raking the spe.ific conditi;ns inro
consideralion. Hencc. no generat rule can be be laid down ;\ to whethcr or not rhe
engines must be kept .ead! fo. ope.arion. or whcrher or not ratch shall be kept o;
board. This will detend on the prerriting circumstances a! the place where rh; shl;
i. ldid ur.

lr '. ror ncLe,,a^ ro .lifLr., < Jn\ requ.rem..,r ro rhe er.e!l rt-dr rh( \hro..."*.hr i l.e m"inr?ired .h l.t r,,p.h,p . tJio L. tr'...t-e!du.p,.pr.cr 
".,r," ni,t.O,".lclJ...,r\e\ urlhe pu.rnnred tor .. ong J, rhe.hip . ..iJ un. Ite rnrD {.

JLcurdirel. rr.,rrJin hcr .1J... pru.ideo .he i. .L e\eo t-etorc he.n! p, r."-" n,.

| 48. Safely .egulalions
This paragraph corresponds ro S I t. subp.tr.8.aph t. of rhe 1930 ptdn and section

51. subsection l. of ICA.
The reactio.s which the Plan ouilines in ll49 and 50 (c) can oDty bc applied by

the insurcr when the assured has infringed a .esutarion which comes wiihin rh;
definition ol. salelv regulation in lhis parag.nph. Seclion 5l of ICA reouires rhat a-(Cil.riun. in nrde. ro De thJr..r(.i/ed .. d.Jteri re!,rti,ron s rnrn rhe meanin!.,iin.IJn.e ,u. n. .r be r.orpur.red or in,dr.nce H. ^",", ;.,.p'u.:.'on r. rur rdloJro,\ in n. r ne in.ur. n.e. J.. rtp c.r ,J\.e!rj.nu'rh(.ec,ion
The Plan giles a somewhat wider detinition ot the concept of a sal.elJ regulation. It
it was undeBtood at rhe conctusion ofthe conrrrct ot tnsJrance rtrat rfre stiip start te
c ...ified. .,r ! ,(guldrior .,, m rn r ..J.,r..("r.on .oL i(ri -rnrnr ,, rur r re rr, irre ,rra,
ol th. .lip ,ha I bc refJrd(1, J, / ..jer. reBUtauol.

T're llrrr ir.(l[ dne. J ecr .ri ] .eAut.,r,on, And ,r ! ont. I iruhi.h .rrho,i/e. le r.rr(r n ..u( .u.h r(gJt- on. ",t, , ,n..,r,. ,,.,"",
Ho\rever, each indilidu.tl contracl of inru.ance ma)- of course, conrajn cerrain
specific re8utation!. just rs ir m.) authorize the insLr.er ro imnose iurrher
reBJ "rior, or rh( ...J-d diring rhe Teriuu o rr.ur-n.e
. Under the ICA.t-srlely regulalion must per definirion aim at prevenrilS a toss for

rvhich the insurer Nill be liable. The \ame .tptied under thc t9:0 p1an. rh; new plan
has not adopted this criterion. A resutalion wiI sometimes pusue sverat rtiffereri
purposes. 1l one of rhese purposes ji to prerenr casualries ;r limit their effed rn
in'ringcmerr nJ. b,irp ,h,. pJr.erJfh i ro oo(r-r:or I. ,t-< r.BJ,"r.1 Trr,de.complctell ditierenl purposes (e.8. jmmieration or customs regulati;nr. I is h..dh
conceilable lhal there trill be an! causal connecrion t,itrreen tf,e ,:*u.ea,,
infringemenr ol rhe regulrtion and d;mage $.hich the ship susrains. Sr; ;;,;tri
hale l<J be con\ldered in accorduce {iih ihe rute .etaring ro illeSat undefiakings

ln order lbr.tn inf.ingemcnt ro be retevanl. rhe .egulation must be one +hich is
binding on the arsured tn pa iculxr *here rhe resularion is is$ea b1 public
,rrhoriri(. I mJ' l.( ur r,uh ru,t(ro! $her ,er rh(.,.1,(, "r. ot-,iced ro.,,m.r.r rh ir. Re8. "rior). i..L<d hr rn. .,u turirie. r1 rh. J..J-(d. "r p"..i,t. rre.hin.
Luurrr\ . oridir t,n, irE. BLr at., rer: "lon. i-rrd or r,,rclcn
authorilies musr lo a grelr e\tenr be respecred b! the assured..uch 

"s;.g. can'ai
regulations and ruies relatinS to lhe hrndltng of dlngerous ca.go. Il.rhere is d conflicr
betrveen a Norwegian and a loreign regutalion. the question ariies $hether the assured
is obligcdlo compl) with the srricter oflhe two. Thtr,"r,r a.p*a o. r. tr".p..t,,tion
of thc relelanr resulations on a case ro clse basn. HoN;!er, if rhe ass;rcd haJ
.easonable grounds tur beliering that the slrictcr regulaiion did not apply to him, it is
concei\-able th.t the iDfringement crnnor be invoked by rhe insuier"because the
as5ured has not shown the necessaN culpabiliry.

0 49. yiolalion of s.feiy regulations

.This prrasmph-con$ponds !o SII. subparagraph 2, and g63 ofthe 1930 phn.
and seclion 5l ol ICA
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The reaction against liolations ol safcl) reguladons is uorked ou! in accordance
yith earlier rules. The ass!red has rhe burden of proof- both tha! the violalion did not
influence !he loss- and lhat he was not guilty of any neSligcDce in resped oi complr_ing
with the regularion-

An imporlan! question is 1o what ertenr the assured musr accept idenlilication
with the persons who act on his behalf. The basic rule applicrble in this respecl is lhar
il ii onll negligence on lhe part ofthe assured himselfwhich is relc\4n1, cf. $ 6l oflhc
1930 Plan, \1hich established this principl€ in respect ol re8ulalions issued b) thc
public aulhorilies or b) the classification society. who is to be reSardcd as (rhe

assured, in this relation is discussed below under Chaprer:1, Snbdivision 6.

SubparaSraph l,2nd senrence. regulates lhe situ.ttion where the assured acl\ in the

capacily of nasrer of the ship or a member ol her crcw. ln th.it case ii would be too
nrict a reacdon to hare an) blameworthy vlolation of a srfctr- rcgulllion result in loss
of cover. The rules contained in the first senlenc€ are the.efore not applicable $here
lhe assured'! nerlisence is (o[ a nautical naru.e) i in thal erent il would be necessary

1() resot to fte generrl rules in ll55 and -\6 relatinC lo the assured\ causing lhe
casualty. \\hen applling subparrgriph I,2nd senlence. iI must be dccided whether thc
regulalion ir question refc6 lo ! matler (of a nautical nature,. The rule nol only
comprises rhe actual rxles ol the ro:1d al sea, but, depending on !he circumslances,
also harbou. and channel regulations. reSulations relaling to the pa$age through mine
belG and o!he. obslrucdons, regu!alions relating to the use ol radio cquipmcnt in

There is reason !o have slricler rulcs iD cases she.e the insurer at the co.clusion
of contracls ol inntrance has lound il necessary to issue a sp.cial sifety regulaiion.
e.g. that the lessel md) only be used in shellered saleF. or th.t she mu( carry special
equifmcnt on board for sxfety reasons. In such cates the irs!rer should ha!e the righl
to inrokc neglige.ce by anyone who. on behali ol the asxred, is obliScd lo comply
$irh !he regularion, o.10 ensure rhal it is conplied wjth, ci. 

"l] 
3l ofthe 1930 Plan. and

sub2 ofthis par.tgraph. Any peFons sorking in lhc ser!ice oflhe assured in a superior
posirion rill ha!e a duly 1() comply wirh rlre regulation or 10 ensure that it is complied
with. Of the crew it *ill in panlcular be the ma(er. the deck officcE and thc cnginccn
who will come wilhin this rule. Otherwise it will 10 a cerlain e\tent defend o. the
nalure of the specific regulation how tar down the line on. should go ln rerms of
idenrificalion. lt musl be emphasired that lhe special rule containcd in subpartgrrph
I ofthc paragraph relating 10 the shipowne.s nautjcal errors in his c!pacily as mxster

In order for a special safely regulrtion Io be reSarded to bc (sel ou( in the contncl
of insurance,. it must be incorporated in the policy or in iom€ olher documcnt {hich
sets oul the condirions olthe insurance.

S 50. The insureas right to terminate the imurance
ThisparagraphcorrespondstoS3li.Lofthel930PlanandsectioD5l.subsection

2 ol ICA.
Under rhe 1930 Plan thc insurer had !er) exlensi\e right! 10 terminare the contracl

of insurance when the assufed or his people !iolated sale() regulalions. The nolice of
rermination sas I da)s. and if the lssured had himscli aclcd inlenlionall] or showD
gross negligence. thc insurance could be termlnaled withoul not;ce. I'nder the l( A the
righ! is more resricted, termination of lhe contracl being subiect to lhe conditioo ihal
the !iolation eives reason ro lear similar ne-qligcnc. in lhe iuture. Under the stalute the
notice ofterminalion i! one week.

During lhe re\ision work it was nol found re.tsonable lo grant ihe insurer right ol
rerminarion in conne.tion $ith any !iohtion of s!fel,," re-qul.rlions. Subparagraph (c)
oI lhis par.graph !herefore stipulates the condition thal lhe safet) regulation is (of
malerial importance'. Depending on lhe circumslances ! contract may.lso be

lermiraled where the \iolrtioD !3s conrmilled by one ol the assured\ subordinales
(who is obliged !o compl) with thc regulation or cnsure 1hat it is complied {ilh). and
rhis ere. il the regulalion in question is nor of the nrlurc described itr subparsgr.tph
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I of S 49. It is explicily specificd rhal the insurance ma! ont! be terminate.l shen the
regulation has been violated inrentionally or bl sho$in8 gross negligence. The notice
of term;.ation is fi\ed at 7 dals. ho"c\er, no1 earlier lhan on ih; ship s atrival at
the nearesl pon, cf. $ 17. subparagraph 4.

The rul.s contained in subparlgraphs (a) rnd lb) of the parasraph are ne$. They
gile the insurer the oppo.runily ro get out of the coniracr \lhen the ship can no tonse;
be rega.ded as seaworlhy. The rule conrained iD subplrderaph (a) is appticable
independcntly of anv iault on the parl ot the asssured. lt is essentillly appli;able in
conneclion $ith old and badl) mainraine<l ships when rhe point has ba;n reached
uherr rhp.hin i.1o lorp(r "ll.ued ro.r t. or ir,onn!liro1 uirh.t,p. s ,ere r_Llr\
.orrrLrr'io1 hdl l.cEn re.e .eo uhr!r TJ(e. ,he.hip rrr.(csunh\.

The rule contained in subparagraph (b) imposcs a dur) on the shiposner to repair
lhe ship in the sense tha( thc insurer ma! rerminate .he insurancc il the shiD remains
unrerc.red ror d p ululseJ reroo olrimc. I i. J Jo rui io1 rt-Jr r1e d\.J-ed hc. jrnr
been lawfully prevented from catrying out the repairs. His own poor finudal
circumstances is no ercusc in rhis connection. The insurer is not uDder any obliSation
10 pay coinpensation for rhe unrepaired damage on tcrminating ltre insuftnce. cf.
S I7,1. but. on the olher hrnd. the rermination wilt nor cxempt him from liabith) tor
damage which has already occured. If the assured has the ship repalred llter. he mav
tlJrr (omp(n.:r un lr. n I re r.ur!. .- t1e rep.r r. ^t .r J1 d- ndc(.

$ 51. Terms of contrlct
This pa.asraph corresponds ro S 17. subparagraphs I and 2, otthe p. & I Rulei.
The pro\ision authori/es fte insurer lo issue safety.egulalions durinS rhe

insurance pcriod, cl. | 18. Ir Nas found during the relision irork rhat rhis righr shoLrld
not bc limiled ro imposing renns which are customar! iD the t.ade in question. as the
pro!ision should aiso be.tpplicdble in connedion with the establishing of I newtade.
The rule is tarricularl) important in P & l. insurance. bur wilt also be imDoftanr for
r1e lull in.urer'. curc,n .^ll .ronli'bri..eS ir -onleLriurl hrl..onclr.inr or
to\rage conlracls or contacls rega.ding shipa usc of prjvlrety o\rned q!av f.citiries.

Thc s.nction lor !iolations of ialet), regulalions determined in accordance *ith
this prra8r.ph is expressly re8ulared in S 76 (bl. The cffec! ot ! viotalion js that rhe
insxrer shall nol corer 1ilbili1) (hich the assured incurs and which hc would Dol hale
had to coler il the rssured h.d nor enrered inro the conract in ouestion. Futl
rdenriliLJriuri .n..1 rL mddc r, rle r(l.r Jn. , p b-r*eer rhe a*r',(.t Jrd hi,
emplo)ees. elen ilthe rele\rnt regulation sas not sliputared ahcadv at the conclusion

Subdivision 4
Measures to avert or minimize the loss etc.

S 52. Assured's dutl to nolify the insurer ofcasuallies
This paragraph corespond s ro gl2, No. I and No.2. subparasreph t.:hh

senience. ol rhe l9l0 Plan. and section zl. subsection l. ol t( A.
Notices ola casualtv m.t) be seDt to lhe inirer himsell. or to his Iocal aeenr trhl.o$, .um rne l,.r lndr rr( J. , ra ro if. r,e r.L.er Jt.o ..pnt.e. lo rhe n.,{e,

under subparaSraph: rhat negligence b\ the masrer mr) be inroked under { 51.

S 53. Assur€d's duly lo ave.t and minimize the loss
This paragraph cotresponds to g 32 No. 2. subparagraph l. lst jrd scnrences. of

the 1930 Plan. ,nd secrion 51. subsection t. tst and lrd senrencei ol iaA.
Like the l9l0 Plan. the par.tgrrph Srants rhc iDsurer frFreachi.g polers wilh

regard to choicc of measures ro alen or minimize the loss. The l910 plan stares: (tf
the assured receives definile instNcrions. hc sh.il lbltos,same as lar as possibte., It
is not quile clear hoN such a prolision shoutd be interpreted. but rake; iirera v. n
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Plan conlains no such rule, and this implies that also acrs ol inlorication shall be
gorerned b)- the general rules conce.ning the lault ol the assu.ed. Hence. if ir is held
that the assured has mc.el) sho$n simple negligence also taling i o consideralion
that on the occasion in question he $as unde. lhe influence ol dlcohol he will under
this Plan be gilen tull cover.

Under the l9l0 Phn rhe assx.ed\ righl to cause a casurlr) for fie purpose ol a
rescue aclion was limited to situations q-here humin life or heallh $as ar slake.
According !o ICA the aisured is also iustilied in sacrificing thc subiecl{dlter insured
wherc propeny is in danger. In this respecl this paragraph refcrs to $ 15. sxbparagraph
2. This implies that lhe asrured has an unconditionll righl 1o expose the subject-malrer
insured to an) peril lor the purpos. of salin8 human life. and that <during the
!oyage, he has the righl ro jeop.rdize t|e subject-matter insured for the purpose of
salvine material assers. In the larler case one mus!. oI course. look at the rssets \rhich
the assured allempted to salve when decidhg *helher the action was jusiitiable.
Normall! lhe ralue of the goods. \rhich i! was attehpted to salle, should be
{bstxntially higher. Honever, if the assured was ercusably misguided rs rcgards the
lalue. this shall have no delrinrental eiiecl for hinl.

Hence, the assured canno! inloke subparsgraph (b) of this p|ragraph il he
sacrifices the subject-matter insured in o er to srhe materirl rssets ifthis did nol
lake place (during the !o)age,. He cannor send lhe ship out on a pxnicul|rly
hazardous salvaSe operation under the proteclion ol this prolisioD, nor sac.ifice her
iD order to salve assets on shore.

Undcr general docrines ol law the insurcr will hr\c r recourse claim againn the
owner (insure, of the assets lhich were lhe object of !he salvage operation. If the
ship sustains damaSe for the purpose ol sahing her own ca.go. fie insurer will thus
hale recourse dsainst thc carso o\!ner (cargo insurer), pro\ided lhe shipowner would
nol hale become lirble tbr lhe c.r8o damage. In such situadons. ho*e\er. rhe action
will normally be aimed at saving both lhe ship he.self and her cargo, in w|ich case rhe
rules relaling lo general average conlained in Chaptcr:1, subdi!ision 2. come into phy.

In the clses Nhere the shipoNner woxld hale become liable for the ioss !hich ir
is atremtred to !\ert. aL'o the P. & L iDsurer may come inlo the picture. lllhe assured
causes dama8e 1o rhe ship tbr the purpose ol sa\ing human Iife. Nnd he would h!!e
become liable for the possible loss ol life o. penonal injuries. the sacrifice has in
actual facr bccn msde in thc P. & 1. insurer: o\rn best inleresl. LrDder S23.
subparagraph :l No. 6. ol the P. & l. Rules, however, lhe P. & l. insurer did not co\er
sallage costs consisling in the repairs of damage to fie ship. Ir was agreed !o delete
this limilation..f. $245. The posidon is hence lhat the assured mr) claim
compensation for such hrlll damxse pu6uant to subparagraph (bl ol this p,.agraph,
and the hull insu.er will iD turn have recourse againsr fie P. & l. insurer. Il borh
insurances are taken oul on rhe conditions of rhe Plan, rhe natural pro.edure *ill be
for the assured in such a case to claim against the P. & L insurer direcr.

ll danage is inflicted on lhe ship for the purpose of saving the cargo. the rule
contained in S 35, subpsragr.ph 2. will nol be applicable. evenifthe lclion takes place
(during the voy.ge,. This prolision gives the assured the opponunity in ceftain cases
to carrr'. out a sallage operarion withou! this allecdng the insurance coler, bur thc
sallage olthe ship s own cargo is nol corered by rhe prorision. This applies e.g. when
it becomes necessary in pon 10 cul d hole in the ship s side in order to gct rhe cargo
out. But ifthe neasure is due ro dama8e \rhich the ship or cargo has sust|ined lhrough
a groundins. the hull insurers will be liabte for the cons of repai. under g 116 (n).
Damage ol that .ature may also in other cds.s be colered by an insu.ance ol
extraordinar) cons, cf. \ 270, subpdrag.aph l. And il lhe assured would hale been
liable for the damage 1o the cargo which has been avefted, his P. & I- i.surer *ill be
liable fo. the hull damage according to rhe rules relating to salvage cosrs, cf. t|e
precedlng paragraph.

ln this connecdon should also be menlioned g 69, which regulates the posllion
vhen a measure taken by the assured is aimed ar alelring or minimizing a loss
conLernrlg.ereral ol h. in'ure-. rr rhe.dme rim<.
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The rule coniained in subparagraph (c) of rhis parasraph is new. It is onlv of
imponance in connection with iNurdnce against war perils. The war risk insuren
would probably have coiered a loss of this nalure. atso wirhou! due authorirv. but the
prJ!i,iu'r ud, rn.ruoed ro enfhd. /( rhe J,,ured'. g lo !Jtr\ oul .Lch pJrriotrL
acts without lear ol financi!l con5equences.

Subdivision 6
Identification

A ver), ditlicult question in insurance la$ is lhe extent !o which lhe assured shall
bear the consequences ol laulls and neSligence commi!1ed by persons actins on hisrehr'r. Tre in,ur"n(e rond,rion. .onrr n d nJTrer of p-"r .ron. authuriirre rhe
insurer to react when the assured acts irresponsibly e.g. brings atout an increa-se oi
thc risk or a casualt). fa;ls to submit prescribed notices. neglecrs his dury ro insriture
measures ro a!erl or minimize lhe loss. etc. The question is $hether the insurer can
invote these provisioDs when ir is not lhe assured himsell but one of his subordinale
who has commilted ihe negligencc.

ICA contains only sparsc pro'isions, $hich.esolye the identificxrion problem
{iihin very limired areas. lt is probabl) corect, as arsued by G.a,,/. (Tertiook of
NorweS;an insurance law. lst edition (t919) t.437), that rhe sparse prolisions ofrhe
sdid Ac! do no1 form the basis of any seneral doc.trine of idenrificati;n. The question
has been left open in the Act, and when neifie. this Acr, nor the condirion; agreed
on, provide any definire doctrine. ir is necessary 10 resort !o a more free assesmenr

Both ICA and fie Plan consislenrl! use the terminologlr that rhere is room for
rhree nafl,e..n rh. Lonr.i..url relJrion.t"ip rhe pe.on (tte.l,ng rhe.n.uronce rrne
npr,nr $ho enrc . i n rh( .e,(encl,,. ,t-e d.,Jred lrhr penon "io oun, rhe .nrere,L
rr.r r(dr dntl rhe rn.urrr. Li. ! ,i '.i.On(a,dlhe,d,neconll".lotii.u,dnLema\lurthern'urc.omnr,.einre'c.r.r.enrgrngro.e\<rdl d r.er(nr J,,ured. rheprohtemoi
identificrtion may therefore occur in several difterent retations: in the relation
belween the person effecting rhe insurance and his rssislants. belween the assured,ad
his assisnnts, between the rssured and the person effccting the insurance, and in the
mu!uai relations among seyerdl assured_

The Plan does nol seek to give any exhauslive solution to the idenlil.ication
problem. This subdilision contains two general rules, one concernins the relation\erueenrh(d..-reJrldhi,enpto\ee.rS5a, dndonecor.trnirsrhemluaJ retaron.
among se\errl assured (560). Hopever, the ptan also contains a number of special
.denr:fi.ar or ruli.. shich :re di..u..ed .n rhe conre\r she,e rher betone r.ee e o o tr.Lbrir"pranh '. \J-. .ubnJrdercph l. r40. .ubpJtugrdpt- ,. i..:, .,-op,*er'"p, :.
S 76. chapters 7 and 8, g 229. subptrrrs.aph 2, S 245 (a). S 25 r, subpa.agrlph 3:an; ih;
commentary to these prolisions). Funhermore. it is emphasized in | 6l ri.rar one must.e.on Io Fener.l .ule. or lJs ql-en ir i, nor po*ibte to deri,e rhe.oturron 16 3...113,.
ldentification problen from the provisions conrained in the plan or ihe policy.

It is not possible to give any broad presentarion oflhese principles he;e. R;ference
is ;n parlicular made to the presentation in Grundr 1.c., p_ 41, 69, where the problems
are discussed in depth. Ir must s;mply be emphasired ihat it folows from r_he ICA,s
and the Plans sr-.srem that the assured must fully accepr being idenlified with the
person eft'ecring the insurance in rhe areas where any negligenc; by the later resul!s
in .rn.rio r,. lhr. i, be."u.e lh( ndrure or lh( neStrgence. {h.cr rhe per.on et.e(ins
Ihe n.irdn.c rd\ commir. i. .uch lhdr ir erlher d'iecr. rhe \aLdir\ ot rhe.dr,,i
conrrdLr ol.n.urcn(e ,rditure ro norit\ in.urefi. o- Bj\es rt-e in,urer d; Jncondirionar
risht to withdra$ lrom the cofltracr (faiture of dury ro pay premium). The reactions,
which the Plan sives rhe insurer in lhe event of nesligence of ttre discriUed narure,
may be exercised vis-ri vis anrone who is insured under rhe contract of insura.ce (se;
however $ 136).



{ 59. faul6 and oeqliqence ot the cr€s" th,. p.ra-!r,pn.otre.poro ro ) q 
'JbpJrdsraph 2 or lhe la'0 Plrn'.

e,.rt! -i,.it,.a r,y,-i," .hip's master or cres in connection wilh !hei' serlice as

.".,.", i.r-"..", o p.,lt,,er,"u {htch rh! 'h'lorne'TU'r un'ondl'ondlh hd\e

";'.;;nd;,, 
.,,'.: '".,;... rhe p,o\ 'ion i'.rpli.rb'e iD 'onne'rion trnt rn)

i.r*""". .t", "* "' 
tt e terms ot th; Plan' hence also a war-risk insurance' Here ir

ir,ouiJ t. .o1.a tl"t iu,hs commited bv the crew mus! somelimes be evaluated as a

"-' ..ir i" *r,,,"" to r\e .ru' rl l(.onrdined'1 J:r''''dbo\eunde-| 6'- ii" i.rm .r,r,,',ra *gtiee".. .ommired rl (onnecr'on sirn rhe r ''r\;ce 3'

.."..n,'.u.f.t tl. .onr.asl-to-laults relating to the commercial dulies which a maste'

-""-'"."ii.* tt"* * tehall of the shipowner' In connection with the commercial

i",1,i it i. r,".ar, o*t;tte to sa) snlrhingin seneral about to what extent the assured

n].,it" ia..irr!,i witrr tis emplories. lrr; will depend on the nature of the faults

committed and the l)pe of insurance in quenion'-- 
iiir," t .rt *"' i6..l1ted b] someone other than the master or crew of the ship'

it i.-;;;;;t to resot 1o gene;d doctrines of lar when deciding the question of

-'I;;;;;."... the owner or the ship works as a member or the crew himsell

e,nEcrarl\ rn rh( coJ.l"l lhde \!u..Ltn"tdtsrdnh l.'no 'enlerLe. co'rJ'n' d rule

,nnlic"bie ro -r ch a .irurrion a' ra' a riol"r'un'ol'dler) resLldrior' dte con'e ned

ii"il.a iri' "" '*",r 
,"le' J e requ.-ed Ior a nrJdtrol {here rhe d*ured i' d merber

;i,h;;;.;. I' rc ha'.au.ea rn(.J.udrr) b\ 'rrple neg'iden'e' hE $rrr reL(i\e furr

"o 
r"e. i" ac-raa"* wirt the mandalory ru le co'tained in seclion 20 of IC A ' lf he has

c""'eJrte ca*arty l"rentionauv, he should obviouslv have no claim on lhe insurer

,"iiii' ri r,. h...hrrn gro" neBrie(nce. rhe dr-rer;on"^ rule 'onrdrned '' rrb

",, 
',ro,r.i,."1 be.tl.geJrr"trli,"uredinhi'iJr'riora'md{erorcre{'l'ould

i"'" i,irr ""*.. ir* 
,e"i.st the consequences of his s'oss nesligence' Ho ewr' $ch

.."r" *"rra ti a*g.i.us, in \iew ol the iact rhat it misht be verv dillicult ro prove

".lnte"iio*r 
si.u'ig ot a ship in siruations where it hai in anv circumstances been

..'"ii"l"a '"", Ll'e'na\rPJIion *d' gro"l) n(glisenr' B) dppl\in8 a 5o ro rh(

,hino$ner d.ring d\ Td\ler rhe.ou-1' *r.l h"'( tl" oPponJnrtl lo lare h'' \lecrJ

""1,,1"" ir" coi'rderarion "1J csdrd h:m lull. u, a'mo'r iull conpen'arton {here

i*r. -,. no e,or"a.,o, 'u'p'cror rldr rhe 'd'ualr\ *c' rdu'ed rnrenrionall\'

S 60. fluhs and rcgligence bv t parl_otner oflhe ship

This pxragraPh is new.
r,r,.i " 

.i'p'. 
""*a 

t' J lrr,reo.ompdn!. ir hs been <'tab i'hed d"ordind.ro

seneru, pr.rcrpie, ol.omrdl) ld* rhJI rhe .hJreholder' are :denrifred I irh tho'e trho

ili .i d.rt,rr ol rhe ronn,nr !,r' bo,li('). Ho'e\er.'r hdppel' ieq'renrl) Ihdr rhe

."r.^t'ir"r\e.hrpir.(llr'Ji\ioedamong'e\erdlnrrJrJlor'e€Jlpe^o1''Shipping
","..,,r.ir. r",l.r.ecr'on. o :J ol rne Malrrrc ( ooe oLLur 1rh< 'oJJa r'dlfic'

I.J,"*ri,' i ha' Io dr ir.rea''ns degree become comaon ror ldrse 'h r' ro be

osneo b\ 'o..lled iornr o$1Er'hin'-. {hrch "re palner'hrn' rh(re the Pdrrneh are

ronLrlr .nd 'e'rrallr lidble In borl" LJ'e' rhe que'lron dri'e' "herher rhe indi\rdua

a-Jred ,lJlt ,Jr.er'or ldul,. .omm'lred b) .1e ol hi. ro osner'. Ch rhr' pornL lhere

has been some uncenainlY__-- 
ifr. prr. .".or".t tL" uncenainl] !o the effect thal there shall be n o idenlification

shen the co owner (shipping panner, associate) who commils ihe fsull is not

uuirro*"a to act on behalf ;l the joint ownership. It is quire etceprionll th31 a

."-"*"*, *l'" i' r"t 
" 

general manager or a business manaser, intervenes and makes

ina"p.nae,r ae"i.ion":e8ard,nB rhe 'hrp. rrd ir troLld nor be rea'onable ri hi'
.;..;;.;' "",. ro.ulrer ue.au'i o',n1 iautr' he mrgtrr 'ommir in 

"uch 
a 'irtrdLron'

llor would it be reasonable ilthe other co owneA were 1lr lose their cover because one

oithem happene<l to know ofa relevanl fact, e.s in connection with a breach. of a

t*a;rg *"i.irt" $hich the ma.aser did.o1 know about' ln the coastal senice it

t.pp.i. tt,", , ."-." *, l. a men oir ol rhe cre". bur ul'o rhe idLlr' he m:Fhr 'omrrl
,n rhdl .Jpacir) 'hould nol rllefl rhe orh
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The position is differenr if the fautt is commitred bt rhe co owner who has been
elecled b),1he olhers to safeguard rhe interens ofrh":.in,.."..rfrip 

".a 
be". g*ni"J

the formai authoriry ro act on behalt of rhem all. rn this case 
" r,I ;a..iifi""it",.hould be rJde. I rum r .r i(rl) ior ndl porl, ot \ es rr mJ! prohah[ 

". 
.i,,;J;;,;,n lr. e\enr ol d to nr oinel'r p er.h .nd ridurt .n-osre. ,hdt, be edrdeo J,nassured,, rnd rhat it is a basic p.inciple in damase insu.ance thar each individual

assured has a direcl claim againsl rhe insurer, which is no1 affected bv fauks whi.;
olher r..ured migl-r c^mm r. BL. .l srLtd be Ln-ed.on,ote it rrre .hipp ng ccmp.nf.
corporate stntclure was to have decjsive influence on rhe queslion of id;ntiil;ari;n.
Tho.e ql-o hd\e r1e -e"t fin.,rcrt inrere. n rt-e ," p.ro,t.i o" ,n ,r,e ,.." "".iii""herler lher to-r 3 lrmired tompJn)..earirg rre man-gerenr r" " ,,",e.r. 

"i 
it;i

rormdpdnrer.h,p (d\.ng rl ro one oirhe p"fln(r. lo h"\e r,ee d spo.,rion o. rh;
ship.

Ho\,!e!er, ifthe manxging owner of a shipping pannership is the master of a vessel
at the same rime, S 59 must prelail. The laulls he commiri in connection wirh tris
service as a master cannol be invoked vis-ri-vis rhe co owners.

$ 6r. Idenlification in othe. cases
This taragrrph cor.esponds 10 S 5. subparlsraph l, of rhe 1930 plan.
where d que.Ion ol iuenr rr(drion t-d. nor 'een -e.ot\ed b] J po.iri\e Drotironil ,he condiron.,r mJn "e -drlioed on rhe ta.i. oj.p<lerat i,t, 

"rr*I r","i.connection as expressed in g 5 ot rhe t930 plan spectal <consideration ro ie
fi\en ro .le rdrur< "nd. Lum.rdrce. ui fe in., dnc(,.. qnd.ere. t.om rhe Do.ilr\erLle. or rhi' Pl"r nu,r here.r,,! .nn.,de' 

'hrp ".el'. r, i. 
"o,-p...,or.," rji" "nifunher comments or exemtlificriions here.

Chapter 4
The insurer's liabilitv

This chaprer containslr number of8eneral rules relrting ro larious torms of tosses
which are indemnified by the insurer. The rules a." nor .it,urrt," ora .r.r t, .uJI)pe nl n.u,dn.e l.e comD.rred *rh .he p,o\..ron..anr"i""d i" rte,D"c,ri;.;;r
lhe PlJn dnd ,r r're rel(,-nr poiic.. lo d cen",r (\renr rhe deLino'l dr ro qhi;h , ,..
"ere ro be in.luoed in rh..h_pre" rnd rti.h I rte. se,e ro b. 

"r.,,.a,o l","".i"1
tJn. ot rhe Plrn hJ. heen d rJ er u oi{rerion. \.,." t} , ,rt,. i. n.r nci.iJ i;
this chapter unles i! is significanl in more than one of the :hree main trrnctes oi,hipoqne.. in.Jrir.e, hutt J1d hut -r1.e,.. rr.Lr.,n.e. p. & I i".r,....;;; ir;;etl

A qlesdon which has gi\en rise 10 some doubt is whether lhis plan. tike ihe t9:t0Plan. should Iimir the insureis tiabitiry ro losses. tte c..pen*rion 
"f wf,;"i t,exp.essly waranred. Under l l1 No. I of the t9t0 ptan the in refs tiabili;i, ;;;(linited lo such drmage as is covered by the rules 

"t 
*.p**,t., i, ,i,. ri,.-1,, ii"policI,. Hence. c\en if ,t toss was caured by a per;t 
"","i"a t" rt,. i,.r.r.;". ir-,",not to be indemnified. unress an express authority for ;"a.;"ri,r"e i..,* "i iitiIJrLre{:. lould n rhe f'c1ol'he oot ...H.,$(\pr.rt-er",upr,"'0,,i,", ,,..rr 

".,,,'rr..\.reminroetfe.r. thu..!-irer< eo ^ .J-mdre,or shr(hrhein.rr(r i. rd\t;.fr(.rpf..rr! a rone\i.r ng r.re tor.,rr"en..riol .nr prnrat n.. rn rhe huirn\ur.n.e Ihe udni.h \4.rin( t,r.u.JnLc i .i\(nrio1 ro oL.unolhe-J.ren.S<^ot
the.said convention pro\iding rhat the insurer shatt i*t"rrif" 

"at,y 
r*r'""rr.jiy *

accidenl slriking the inlerest irBured,.
The que.r on trl-erhe, ru .hoo.( o1e or rtp orhpr so-d,n! i. orohabl\ or more

rheo,ericJl rhJnp,rrri(dt imn^,rd1fe Rep"rote*u,\hi.h.,.,;nil+"."; J. p..
must conlain. compenerion rutes of a positi\e as wel as a negative ,"tr.., 

"rri.i,resulate all the quesrions which elperience has shown wi| ari; i" p-.ti."] L.."
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must e.g. be explicii rules regarding liability for costs ofrepair in the hull policy, borh
as regards lhe extent of this li:rbility in general, and as reSa.ds the speci:rl limirarions
thereof which musl be effected. In pracrice, the solution will therefore normally be
found th.ough an interpretation of the positive compensation rules of lhe Plan !nd
of its limilations of liabilily.

Theoreticall) it is conceivable thal difficuhies may arise if the assured slfiers a
loss of an unforeseen nature, $hich is accordingly not covered neirhe. by a.y positive
compensation rule, nor any limitation rule. Hence. according to rhe Daoish slsrem
such a loss would be recolerable. whereas it would nor be recoverable accordins h
lhe.).1(m or ,he lo3n Pirn. Ho$e.cr. i. . doubl u $helh(r .u.h rer,or ne i. \;id.
Probably a more cerlain basis for reaching a soludon would be by an analosoxs or
antilhelic application ofthe special compensarion rules and limltation rules cor!ained
in the Plan and the policr rather than bl invoking a general principle regarding rhe
e{tent of lhe insureas liability.

According lo g I8. subparagraph I, the insurer is liable (tbr loss arrrlbulnble 1l] the
inleresl, during the period ol insurance, being struck by a peril that is comprised by
the insurance,. The new Plan hrs rhereby abandoned rhe syslem of rhe 1930 Plrn.
liability nol belng erpressl) limited to the kinds of losses whi.h the posirive
compensalion rules mention. However, it musl be emphasized rhat lbis does not mean
thal Nny loss is recoyerable. proliding there is a causal .onneclion belween rhe Ioss
and a peril comprised by the insurance. The Plan itself conrains a nunber of
prolisions resardins non-recoverable losses. and these pro!isions must be applicable
by analogl. Hence, in cases of doubl the solution mun be soxghr in an intcrpreration
of rhe rules of the Plan relating ro the ertenl of liabiliry, supplemenled with other
sou.ces of law, in particular the legal trrdition in marine insurance 1a".

Subdivision 1

Ceneral rules concerning the il1surer's liability

S 62. Total loss
This paragraph corresponds to | 47, subparagraph l. of rhe 1930 Plan.
The question as to wha! events entille rhe assu.ed to compensation lor a total loss

mun be resohed in the condilions for rhe special types of insur.Dce. In hull insurance
the question also arises \lhat is 1o happen il the ship. before it becomes a torat loss.
has suslained darnage which has oot been repaired. This question has been resohed
in I 16l. subparasraph 2. cf. also S 106.

Total losses occur only in the lypes of insurance whe.e the iDsurance cove6 an
alset belonginS to the assured thull insurance. freishl insurance). In rhe event of a
total loss the insurer's liabilitr is suhje.t 1l] a doublc Iimitation: It can neilher exceed
the sum insured nor the insurable value. Where lhere is an insurance laluarion rhe\e
amounrs will no.mally be idenlical, and the i.surer rill thus in rhe evenl oI lr total
loss pay the valuation. In the cases where the insure. coveA the assured's luture
obligations (P. &. L insurance, coler ol collision liabiliry unde. the hull insurance.
insurance of extraordin.try cost, ir !!i]l merel) be a quelrnr. ol a limiration ot'lhe
insureis liability to the sum insured. and only provided a su]Jt insured has been agreed
on. In P. & L insurance !his is not the case. Here lhe insurer is tiable wirhout limitation
ror rhe l\pe. oI I .hrlr. "nd lo* .o\ered b) lh( :n.L,Jn.e.

No general rule relating to the insurer's li.rbility lor d!nrage and olher partial to$
can be laid down. Such liability will depend eniirelt on the conditions of each
i.dividual type of iosurance.

S 61. General monelary loss rnd loss resultitrg from delay
Thii paragraph co esponds to g 34. No. l,lnd senrencc. ofthe 1930 pl.tn.
The provision emphasi/es that lhe mari.e insurer\ liabil;t)'is no.mally limited !o

such losses as consist in lhe dcnruction or decrease in ralue ()1 1he actual interest
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in.ured. Lo..e.. ulrch Jre more in rhe ndrure otde-i\cr.\e to,,e5,L\r"ined hr ,hc
d..Jred durirs l\e Ld'udh!. ore nol r<Lo\ercbte. Houe\er. rhe p"r,Araph do;1 ;;iind,caremo,e,hdndeeler,t p,ir.,pte.drdmL.r i" r,"r ,,,,",i",i, r.'."ir..a-",,i(he Lomnen.rUon ru.e. Lr Jined in rhe cnd'e^ -erdrdilg rhe.p*,,i iJ;.;i

The exception for r(general monetary loss, is aimed at rhe gene.at loss which th€
assured may suslain jn his trade as a resul! of a casuatty. h" 

"aiuarty 
may reaai. ii,

bcins forced to restrucrure his business or to redirecr ortre. .t ips, *;tt t'e .es.ri rai
his income is reduced or his adminislrarion and operalins *ri, -.;.**J S"J
losses are not .ecoverrhle

The other main 8roup of non-recole.able losses a.e losses rhich are tied ro rhe
delay which the insured ship has had because ofthe casuatry. rne term .loss ofiime,
is aimed at the assured s operating expenses and his loss oi freisht. H"*",... "i;;;.rh.. re-ne.l rhe PlJn oq . nun.ber or puinr. pru\ iue. c ,pe.j.t , rr. ro, , oln*".",i".
.Ee rhJ. !\ l8l and t84 ret.ro,nB to,, ut lime duflng an in\ arion tor renaer.,,na
ope.ating dp ses while the ship is being moved lo a rep"i, va.d. $I t7S. it9;;;
183, which in dillereDr conlerts t.ke inro consideration rhe to:. ofii.e which thea..ured ,uIIer ,. ! rc,ut, or rh( cJ.L.t!). J rd rh( ru e\ re ,r ne o r\e.pec rt ripe.

The terms (price fluctuarion, and (loss of market)) are primarity aimed at the
fact rhat due ro a c?suatty rhe ship wi miss the opponu;lly. t"".fii i-ln 

"tu'oJrdl.le pr .e Iend "nJ.r1ont\ be nJr nrn.er\i.e;n d,rre, i."., i,",rr,i ..ri"i.Io..e. ol rl-i. rdrure Jre nere. re,o\er"bte. Io ,.o,d ,r, "i.,nd*,r;r.i"" ;;:
lrmirJriol or l,cbil:r\ . e\r. ,ued rn.unnn.e "r.o -..niti" to.. -e.r trinJ_ ti i-".,,,. 

'

$ 6.1. Costs ofproviding securitl erc.
This paragraph corresponds to l4l, No. l, subfaragraph:. tsr senlence. oflhe

1930 Plan
Inder!ll \o. l.,uopar,Eraph .ot rhe roro pt_n rh( in\urer uJ.no,obtiqedL.

pru\ide.eLLnr! tor c'crm. uhi(h d rhi-d pdn\ hr.nB. Jgdi1,, Ltr" "..,,"a J',i.1
are corereded by the insurance. Ttris rule is mainlained in | 95. Howewr. rhe ;;ia.
which the assnred incurs himselt in orde. to obrain ,".1 *.,.tt" n1^r U. ;ia...ir.i
as nD expense incutred ihrough rhe casualty_ That the costs mun be (reasonable,
implies inter alir thal rhe assured cannor demand I refund oi the **, t;;;;;;;
providing securitr forlrn amount \!hich obvionsly,nd essentially **.a" J.'tr,i.i

In cont.ast to the 1930 plan rhe oew ptan enlirles the assu.ed. under cenain(or)d ron, ,o d(m nd pdrnel, ul dc.ornr..r.0o0. Beturc t-. p,".,,1". ,..r,,ii ;;,
rhird ndn e. .l"in he mu.r rhereirre .Jorir ro rh( ,",,,"-,h.;,.., 

"" ;," i;, ,;e
claim should be mer b)- a paymenr on accounr Ithe hlts r.ailed i" m *.,r,. i"."...rrll norbelr"l.l('orrh(Lu'r.rr.nnnecr,on*irhihe0,.,i.r""of,".,,;,, I]";;.;;
ir {oJlJ l.e rer.orihl( r' rl-e ir.r er rt.o rn .r.ch r.u.e,o,er. rh. ",p."i", "; r; ";amounr equivalent ro ordina.y inreresr on rhe pa)ment oD lccounr he would hale

5 65. Costs of litigation

_Tti. nJrcCrdpn(one.pond, ro ra\..Jhoituer"pn l. trd.(nre1((,
1rJ,enlenr(. ot lhe tv rr, P dn. S 14 ur rh( p. & I Ru (.. JnLt .eclirn
lst senrence of Ia'A

l.
l.

and g 78. No.

| 18. No. I, lst and 2nd senrences, of lhe t9l0 plan. and g 32, Nos. 3 and :1. of rhe
P. & L Rules. pro\ided rules as to trho was ro bear rhe litigarion costs in rhe eienioi
d Ji,nLre hrrreer rne J,,ured "nJ rhe in. Lrer regd-0,"g 

" r,i,"", , .... .",,".i, ii,.a
nJn\ sn\ ro he .ubn ued ln .u.h - .iruJrion ..,","t i",rr.,, ; i;.o1fl cri rg r1,ere.r. rjll normJ r\ .e irrere.r(u in lh( uue.r,.". tr t-r. b.",ia,;.;;r;;
lo 'ol\e l1e di fiLulr,(.. sri.1m"r . r..e h(re. rn I.a.
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| 66. Costs in connection 
"ith 

the settlement of claims
This parag.aph corresponds to $ 36 s ubparrsra ph 2. of th e I 930 Plan.
Subparagraph I of the paragraph comprises all cos6 incurred afler the casually

$,hich are necessary in orde. to 3scenain whether anr-. damage has occurred and,lfso_
Its extent. or which a.e necessary in order to lecure anv recourse rgainsr third panies.
The insurer shall thus pay costs in conneciion with the conducting ofa sea prorest and
a maritime inquiry, providing these axributable !o a casuahy {hich
resulted. or could have resulted, in recoverable losses.

Under tl6, subparag.aph 2, of the 1930 Plan rhe insurer did nol refund the
assured\ .osts for lechnicrl or othcr expeft assistance during the average proceedi.gs,
unless he had made an adv|nce undeilaking to pav such expenses. The wav this rule
was practiced meanr that the insurer uould refund rhe assured\ expenses for the
surveyor wilh the same amounl Bhich rhe insurer had 1l] pay lor his own man.
However, somelimes 3 highe. amounl \!as relinded. e.g. where the insurer had a
represefltarive on lhe spot and lhe assured had reasonable ground, tbr sendi.g out his
own inspector. During the relision $ork il wai conside.ed whether a rule should be
introd!ced 10 the effect fia1 compensation is normall) limited !o the amounr which
the insurer spends fo. his own surveyor. The conclusion was reached that $e insu.er
should have a dxtl to refund the assured\ cosl in full, proliding lhe assured had
reasonable grou.ds for using his owir surveyor! and the cosls do not exceed the
amounr considered necessary for a proper represenldtion. His llability comprises borh
the survelols fee possibly a share ofhi, salarv and his lraveland livins expenses

$ 67. Cosls lhrough me$ures relating to sereril inte.ests
This paragraph corresponds 1() S 36, subparasraph I, of the 1930 Plan.
The proportionale distribution of litigation costs and costs in connection wilh lhe

claims serllemen! is of great practical importance. In a collision case both the hull
insurer and the P. & L insurer will often be inleresled on the assured: side. In that
event the litigalion costs shall be distribuled with rllowance being made for the
naximum amounts which the lwo insurers may be held liable th.ough the proceedines.
I. the same way lhe relund claims shich rhe assured raises in lhe proceedings will
pa(ly accrue to hirnself and partly ro his hull insurer. The cons involved in fie
implementation ol the .efund claim musl then be distribuled between lhem in
proportlon !o their inte.ests in the llligalion.

The delailed rules relaling to the disrribution of cosls are lxid down on rhe basis
of practice. and the the Plan does not intend to make an) amendments ro ihose rules.
I185 contains a special rule relating io the division olaccessory repair costs.

Subdivision 2
Loss through measures to aveft or minimize the loss

Ii is a general basic principle of all damase insurance that the insu.er shail
indemnify the assured for an! expenses and any losses he incurs fo. rhe purpose of
saving the subjecrmatter insured and thereby alening the insurefs liability. In marine
insurance this principle h.s always been recognized. see, however, the Eidsrold
judsment (ND 1952.1 NH), which was in f.rour of rhe P. & L insurer in a case \rhere
the assured had incurred costs lor the purpose of reducing.t liability shich wrs
colered br-. the insurance.

The dilliculty consists in deciding what measures the assured must take for his
own accounl as part ol his general duty to secure and preserve the subjecr-matter
insured. rnd what measures rre of such a nature that the insurer should pav the costs.
As will appear from whrt is stated below, (his question has by and large been sotved
within the framework ofBeneral-average law. Bur in rhe areas in narine insurance law.
where it has been necessart on an independent basis to draw the line between
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.peraling costs and sahage costs, in pafiicular in P. & L insuraoce. the oeuslion has.-. eo.o1.rd(rable tl ilfit u lUe!
Another complication, which is especially prominenl in marine_;.surance taw ic

:iat a sacrifice which the assured or a third party makes wil \e.y ofren be for the
rurpose of saving assets. which are owned by several persons. Thus. a measure taken
:or rhe purpose ol saving a ship will normally also be 1l) rhe advantaee of he. carso.
rnd i! is conce;\'able thal pending tieighr may be sared by lhe same act. Also ihe
r!\ured hnnsell. or his P. & L insurer, Iltry come inlo the picrure. where rbe actionrai also taken for lhe purpose of alening liabiti!y.

When several financial inle.esrs benefir liom one rnd the same measure, i1 is
:iasonable to divide rhe expenses inlolved between the owners of the interesls in
:rroponiol ro rte'o.. uhiLh l-J. bee. r\ened lor ed(h o'rrr(n. llL orinLrote or
rDDo-rinrme1, hd. been ru(orei/eo .n mdriire td{ ". tdr.dLk "i \e hde \i,i en
tources. Before marire insurance wirs introduced. rhe salrage cons had to be
,nponioned JnonB lhe pdn.cip.nr. r1 lhe E\pedirior lhe osne^ ri ,hro dnd cdrso(.p<(ri.el\ ir oroporlirr ro rhp d,.el..Jl\.Aed lo, ed!l nlrhem. Rute. rel,rin!;"
:r. dpporiolaen.. rhe.r./lled generrl r\eriee dr,rnburinl. $ere lounJ alread; in
:niiquity. When it became common in rhe middte ages ro rake out insurances on;hip
.rnd cargo, lhe narure of the communily changed. F.om being a communitv between
rl-e p flie. lo rhe !onlrJL. ot dt't'rergl"rmeni. ll chrngeo rn.eirr J comrunrr\ belre(n
'l-pir re.pecri\( ir\urer. H^uerer rl-e Bere,dt d\erdee -ute\ rerdincd unchaneed dno
r1e ddtu\rm<nr ro rle ner .irudriul sa. n-d( b) rhe,n.Lrer unden"tinS o_pdr rhe
general average conrriblions which the parlicipaots in rhe maritime transDart activities
mrdhr be rP.pon.,.le

uhen mea.ure' ro a\en or miniTi/e d lr- h"\e heen r"ten rn re,Decr ot a ,hio
c,alrrr d rdreo. d \erlemelL i\ lh!-ctore fir\r mdde t er{e(n rhe osner, ol rhiD_ .arro
ird lrerghr \Jcn d -e,rlemenl :. normdll) mdde br a1 d!ErJpe ddiu.re, lr..;,,.r,:,
o .unmdrion ot Ll.e re'rdnr {t,J8e .o.r,. "hereupon rt-e cor, .\i be "ttoniunedIaking into accoun! the lalues ot rhe respecri!e interesls. The appoftioned
."nnibur'nn. *,ll he Lo\ereo h\ rhe r(.pecl,\e rn.Jre...

lhe gelerdl dver"Be rJe, con.riru,e a clo,cd,,nen "1d oro\id( a comolere
resula'ion or rno,r or rhe que.r.on. ut,!t (rup ut rr.onne(riun sirh nea,u;, ro
avert or minimize the loss to ship and carso. a loaded vessel. Thev ihus deci<le borh
{h(rher rhe Cen(rai Lord.r,on..or undenating r\e.,id rea.u-e. d.e.J ,fied
(whelher the sulficienl desree of tuneer exisls), and esrablish in derail what sacrifices
and costs a.e recoverable and how 10 catcutale lhe compensarion.

It must be emphasized that, formally speaki.g. the Senerat average rutes come
within freighl law and are binding ontl on the panies ro the conlract ot;ffrei8htment.
despite rhe facr thal lhey will in actual fact be of deci\ive importance for th; exGnr
of the insurels liability for salvage costs. In internatlonal shipping ir is accepted
prdctically wilhoul exceprion rhat the Seneral a\e.age ,etttemeniit att t" unaenrten
in accordance with the socalled York,Anrwerp Rules. However, devialing ctauses
erin, in pai1icular in the Rhine trade. tfquestions arise. which are nor reEulaied in the
gene-dl .\e-dtse rul(. {h'.h lhe pd,iic, ha\e.tsreed ro dppt}, rhe\ s h-a\e ro re,on
to the nationalhw oft|e relevant counrry. Normally rhis means the law ar the localion
where <the lolage ends,,, i.e. where the crrgo;s separated from the ship.

The seneral-average rules are onty applicable rhen bo& ship and ca;go have been
rhrearened by danger. Ilonlv one inte.en has been lh.ealened _ e.g. the jlip;s sailins
in ballast - or rhe peril ;s of such a nature ihal it onty rhrearens one ot rhi interestiir . rhe rl,urer sho Lo\er lhdr pan)'\ rnLe,(\r uhn mr.r Idl rhe tu .dt\dge co.l..
In such a case the term paaicular saivage costs is used.

In belween these two siruations are the cases whe.e although a sac.ifice is aimed
dr -J\ing.ereral IntcreJ,..he g(nerrt J\eraBr rute. nonerhete* oo nor dDDI\. lhi,
* ill e.g be lhe.J'e i' lrre.hrp i. -Jil ng in b"ttr,r. bur d .epr,rr" in,r,"r.e irr, Ueen
taken out fo. her equipmeni. or if a tiability. which would hale had to be covered
panly by the huU insurer and panl) by rhe p & I i.surer. is averted. The leneml
average rules do nor conrain any distribution norms for such cases. but in oraciice an
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apponionment will also he.e be mrde on the basis of the same principle ol
reasonirbleness on which a seneral averdse dislriburion is based.

Elen ifthere is no apportionment 1o be made. the rules relaling to particula. cosls
of prevenrive measures must also solve most of the queslions whi.h arise in general
alerage, viz. the desree of danger required in order lbr a measure to qualiiy !s a

salvage act. what sacrifices are recoverable and how to calculale the compensation.
However. it sould not be very practical to have a detailed regnlation of these
queslions with a \iew 10 lhe particular costs of p.eve.tile measures- Hence. in lhe
cases wbich are of the grealest practical importance. viz. measures rake. to averr or
mininize the loss of a ship in ballast, the .elevanl parts ol the Eeneral alera8e rules
are applied. Thus, hull conditions normally prolide that cosls involved in measures to
avert or miflimize the loss ofships in balhst shrll be recoversble in the same cases and
1o the same ertenl they would have been recoverable if the ship had carried a cargo
and a regular Seneral averaee adjustmeirt had to be made. This also prevents the
covering of costs of prevenrive measures tiom vrryirg, depending on whether the ship
is carryinA a very small cargo or G sailing in complete ballasl. Hence. ifsacrifices hale
been made in order 1o sale a shjp in ballas!. this may be deemed an (assumed general
averager, a tern ldopted by the Plan. In other words. the Sener|l average rules have
here been made an integral part ol the insurance conditions.

In P. & L jnsu.ance thc problems in connection wiih cosls of preventi\e measures
are of such a specilic nalure thar rhey are subject 1o specirl rcgulation in the P. & L
Rules.

The general a\erage rules are hence to a large extent decisive ior the insurer's
liability for particuiar costs of prerenti!e meNSures. But the application of the rules
also works the olher wal around. which means lhlt the panicular claims rulcs hale
been siven a wide application in situaLions which should normaLl) h!ve becn subjecl
to a general average adjustment. Admiltedly, rhe general lverage rules coDlsin a

complete regulation as to the calculation of and compensdlion tbr daml8e to a ship
resulling f.om measures to aven or minimize the loss. but lhese rules are nol
upro dare and, fufhermo.e. cxperience has sho\ln lhat a general a\erage adjustment
lakes longer lhan a corresponding chims settlemenl under the insurancc conditions
would haye taken. li is therelore customary to inco.porate a provision in lhe hull
condirions to the eflect that lhe assured is enrided to demand setilement for generrl
alerage damage io the ship as if it wcre parti.ular damlge. $ithout haling to vait for
rhe general averaSe adjustment. This implies rhat palticular damage excepted from
coler dnd new for old deduclions become applicable. Tbe insurer is subrogated to the
assured s righls lis-ri-vis the co-interesls in the general a\erage and wlll in turn recei!e
the conlribution $hich the assured should ha!e receiled. However. ceaain difficuhies
arise due to the fact thxt thc chims lmounls mar differ accordin8 to rhe Seneral
aver|se rules and the panicular !!erdse rules. These dilficulties have now been solved

When the insurance conditions contain a deduclible clause i! is also cusromar) to
stipulate that damage causcd by measures lo a\ert or minimize the loss shall not be
regulxred by the clause. The point of view is lhat the assured should institute measures
to aven or minimize the loss $ilhoul beinS restricted in his decisions by the thought
ihal he may have to cover a substantial deductible himsell. New lor old deductions,
however. are provided for in the general alerage rules and the ne!v lor old deducrions
agreed on lor particular damase are thereiore applied Bhen a claim for 8eneral
a\erage damage is made direcl to the inslrrer under the pallicular average rules
conlained in lhe insuran.e cooditions.

The Plan is blrsed on this traditional syslem. The rules hxre therefore inevitablv
become complex. They are conpiled in rhis subdivision a.d have been simplified in

S 68. Particula. Dersures to avert o. mininize tne loss
This paraeraph coresponds to !16. subparasraph l. first and second sentences,
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of the l9l0 Plan. Hull Policy A5, Nos. I and l. g 2t of the p. & l. Rules. an.l se.rion
53, subsection l. cf. secrion 52, subsecrion I. ol ICA.

This paragraph indicates the seneral basic principle reSardins rhe insureas
liability for panicular costs of pre!entive measures. rr is appticable in;ll cases where
i1 docs not depend on the gencr.l average rules wherher or to whar ertcnl cosls of
preventire measurcs are recorerable. lt is thus ne!er applicrble where measures !o
alert or minimize the loss haye been inslituled in order 10 sare a shiD which is in
irnp(rd'nB dr',Be ^l .Ltte'ing J .e"ioJ. Jnd (\relr\e .c.r ntr\. regdrdte.. ot ihejhe,
the ship is carrling a cargo or is in ballast. As mentioned in the inlroducrion to this
pardsra|h, the general a\crrse rules shali alwars be applied in lhis connection. This
limitation is expressed in subparagraph : (a) of this p{ra8raph.

Hence.lhe prolision is firn and fo.emost appticable in conneclion n.ith measures
ximed ar a\erting a liabilit,t- which is colered b\ rhe insurance. In hull insurance the
generat alerage rules will admitedly ofien be applicable also in this conneclion in
thai 3 m.rsure aimed ar ayening collision llability will as a rule also be aimed at
alerling a causalty \r'hich ma) re lt in the loss of ship and cargo. But if the measu.e
is exclusilely aimed at a!ening a liability, $hich the huil insurer would ha!e had 1(r
co\er. cf. Chapter l: ofthc PlNn. liabilirt for cosrs involved in rhe measures to alerl
or miDimize the loss must be decided on the basis ol lhis paragraph.

In hull jnsurance rhe prolision mun !lso he applicable it lhe peril was .ot of such
qualitled force rs to make rhe gencral dverage rulcs applicrble, but where it is an
eslablished flcr that damage has becn averled for \rhich the insurer would have been
lixble. An example could be thc costs inlohed in prevenrirg a crane on lhe quay from
fallins ac.oss the deck. or in bringing x ship altoal uhich has run aground i; a canat,
p.ovided il is ob\ious thar rhere ls no ddnSer ro the safery of the ship.

In P. & L insurance the pro!ision conclusivel) decides s.hat costs of preventive
measures are reco!erable. bul in rhis connecrion should he noled rhe special limitation
of recolerable losses provided in S 245.

A main p.oblem in apphin8 rhe paragraph is drawing lhe line between the
measures irhich are in the narure of measures to alen or mininize lhe loss tor which
the insurer is liable, and the measures which the assured musr take at hjs oivn expense
as pa4 oi the generul duty 10 secure and saleguxrd the subject-matter insured. The
problem has been deall with rhoroughly in Buggei (Sjoassltrando.ens ansvar for
.edningsliltak, (The llarine Insurer's Liability lbr Measures !o Avei or Minimize rhe
Loss) (The Norwesian lnsurance L!w Association\ publicarion No.27l. The
corresponding probtem obviouslr- also arises in generat averase. and here the s;lution
is hased parrly on detailed prorisions. parrl) on estabtished average adjusrer practice_
AccordiDgll support lbr rhe solutio. $ill often be tbund in an anatogy fron general
a!era8e law. The lbllowins presenlation is not meant to be .omp1ete, b;i meiel):brings
out a .umber of relevant elemenrs:

(l) As costs of prerenlive measures, or as the plan puts it: (loss through measures
lo a'eft or minimize, rhe loss. are only recoverable tosses which the assured has
incurred rhrough {ilfut. damage-ieasanl acts bv rhe assured or someone who is actinE
on his behalf for rhe purpose oI safeguarding his inreresrs. Damage caused by naturai
forces or by third farties are only recoverable under the general claims rutes c;n6ined
in the insurance condirions. However.lhe intenr does nor necessarily have to comprise
the entire loss, p.ovided fte cdusal relation between rhe loss rnd lhe measure t;ken
is lairly reasonable.

(2) In order fo. a los to be covered by the rutes relfting !o measures io aven or
minimi/e rLre lo,, rl rnL.r hJ\e heen rnculed lor rhe purpo.e otJ\enine or mrnimizina
" lo.. shich r. co\er(d b\ rhe rn,urdnLe. Au. ir L rol ne.e-dr! rhal rt"e ne^on .du!in;
lhe lo.. .. (ledrl) J{-re oirhe ldcr rhJl he,.,d.esuardrnp rhe rn.urer; inrere,r, ir ,:
sufficient thal he acls with the intention of aveni.g the actual ioss. Hence. the insurer
will be liable under rhe rules relaling to measures ro avert or minimize the toss, even
ifrhe loss $as caused by a third pany who did not know that an insu.ance had been
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laken out tbr rhe subject nattcr he altcmpted lo s!h,e, or by the assured himsell in
cases where he *as nol awr.c of thc frct that he hrd cover against the loss he lvas
aitempling !o ave11.

In S 21. subparagraph 2, ol the P. & I. Rules it was specifically emphasized thar
the insurer is nol liable lbr (cosrs incuned to aven or minimize a liability or a loss
which it lurns out is o. sould hale been of no concern to rhe Association. This
limiialion is in a uay superfluous, as it is implicit in lhe requireme.t tha! the purpose
ol rhe act musr be to alert a loss ior which the insurer is liable. The decisive point is
whether the insurer under lhe insurance conditions would have had to cover the loss
which it was attempted to alert, no! the conceplions which the assured or any fiird
parries might have lormed in this respecr. Howeler, thelr subjeclive conceptions mrr
become imponan! in a different way, cf. belo!v under (5).

(3) In order to be deemed a salvage act a casually mus! either hare occurred or
there must have been imminent danger of it occurring. The firsl alternrtive poses no
problems. Howeler. it ;s very dilficuh to indicate the deg.ee of danger requi.ed to
lusrifi, the assured taking measures to alen the danSer at the;nsureas expense.
Normally an increase ol the general maritime risk will not sive rhe assured such a
right. unless somelhing else has occutred at lhe same time which can only be avened
by extraordinary measures, cL ln (1) below. In general alerage la' this principle is
reflecred, inter alia in the fact thal the insurer is not liable lor any exlra cons!mption
ol bunkers or any olher costs inlohed in heavinS Io or putiing i.to a pon for refuge
durinS a violenl storm, unless an accident or lhe like has occurred which may
endaneer the ship s seauorlhiness during the funher voyage.

(.1) In addilion to the impending d.rnger it is also required that the assured or a
third party has taken measures of an unforseeable or ertraordinlry nalure- Whether
the measures are of such a nllure musl be decided in relation to (lhe ship\ loyage.
the nalure ol lhe cargo and the condirions existi.g at the commencement of the
voyage>. cf. S 23, subparagraph 3, oflhe P. & L Rules, which has in rhis respect seNed
as a model tbr the wording of the paragraph. A loss which arises ihroush an ordinary
and foreseeable use of the ship and her equipment is not reco\erable, and the same
applies 1(] such expenses as the assured must have expected could accrue during the
voyage. lt is difficult !o gile any mo.e delailed guidelinesi the dec;sion musr in each
specilic case be made takiDs irlro consideration judicial tradition. As regards P. & L
insurance the limitations contained in S 245 are based o. this p.inciple.

(5) lt is further requiied thal fie measures (in the circumstances existing at the
1]me they were laken, can be considered justifiable,,. This limitatio. is more or less a
saiety valve lor the insurer a d is ol !e.l, little practicai importarce. It is obvious thar
the assured must be allo*ed r wide ma.BiD lo. miscalculatlons when the casu|lty is a
fact or there is imminen! danger oi a casualty. In this connection reference ;s made to
g 5,{, according ro which gross negligence is .equired on the part of the assured to
enlitle the insurer lo invoke a neglecl of the duty to alert or limit the loss.

Whether or nol the measures were justifiable must be evaluated in lhe light olthe
situation as i1 atpeared to the assured at rhe momenl of danger. That the subsequenl
course ol events proled him \r'rong is therelore in p.inciple irreleranl. lt is thus not a
requirement that !he sjtua!ion in actual fact jusrified prevenlive measuresi the decisive
point is that the assured ,?/i.velthe siturtion to be so serious. However, ii is obviously
a condition tha! the asured has shown reasonable diligence. If he nisiudeed the
situation, his conduct musl be evaluated under the rules contained in Chapler 3,
Subdivision 5, on casualties caused intentionally or ne8lige.tly. If he has misjudsed
the siluation by gross negligence his claim may lhus be reduced or lapse altoSether
under S s6.

Measures to avert or minimize fie loss rill very ofren be instituted blr others actinS
on behalfofthe assured, esp€cially the Masrer and other members ofthe crew. Ifthey
lake measu.es, which must in the existinS situalion be considered unjuslifiable. this
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will normallr-. be faulls commilted by the ship s Mdsrer or cres in connedion with
rheir senice as seamen. againsr which rhe assured is covered under g 59. The insurer
must also normall] accept lirbility il rhe nisjndgment is rtrribulrble !o a rhird pany,
who on his own initialile intervenes for rhe purpose of sateguarding rhe assrredis
interens. As for rhe damage ro the ship caused by the measures to:!;rr or minimize
1|e loss, this consideralion musr be absotutelr decisile. It on the other hand ihe
assured has incurred llability or some other cosr rhrough a me,tsure which was ouire
ob\ oJ,5 r-,pn or rh( bJ.i. o'.n rnir.Ifii.te tri. jLJeenenr or r\e p-n nr rh( cPy
o. a lhird par!!. the possibilirv that ihe limiration conrained in this paragraph will
acquire independent imfortance cannot be ruted out.

$ 23. subpa.asraph 2. lsr senrcnce, ollhe P. & L Rules esrablished exDliciil! thar
'h( in.u-er .o\ered rhe l., e\pr I rh(! ,rfe re".r,*, "".. rnn.."..r,1 i"r",.n;.g
or minimiring liabilir!,. This limi13lion is supernuous alongsirle the requirement rhai
the measures 1lr a!ert or minimize the Ioss musr hlve been (jusrifiabtc,. if, l'iew ofthe
"cr rhJr i. i. .ledr lhdr I re u. ra.hil.r\ . rd. l.e e\Jljdrcu,n lh( tighr ot rre rlJrr.on

in which the assured and his creq $ere when the measures sere raken.

(6) It i! iurther irrelevant \rhether it is rhe assured himself, his own emplolees or
a third party who instiruted the melsures !o averr or minimize ihe loss.

(7) Il is Nlso irelevant whether lhe measures lail to bring rbout an}.esulr. The
insurer shall in any case coler both rhe cosrs incur.ed in coonection wilh the melsures
and the loss, even ihe attempt io averr it was nor succesful. in !ain a(emnted lo aven
t'r e o r l \ . , m i r J r i o r . ' r h ( I n . , r ( r . ' j d , r ,l) i rhi, retJrion i.,hdr rt-e med.Lre, nud
be considered (jusriliable,, cf. abore under (51.

(8) The prolision rhat the insurer is li.ble for costs incurred b\ unsec.ucn,t
m(d\ure\'o d\err or m n m /e r1e ro.. l(.rJ. ro dnor\Er .re\ral rJ,e. \ /. rtJr rh(.o\G
are covered. even if this means thar the sum lnsured is exceeded. Thc insurer is rhus
liable for costs incured by prelentive measures in additjon ro comoensation for
ddn dee. $hicr .or.Lme. I h e e r r i I e . u r I 1 . J I e J t1. r_te i. tdll dn{n il i s0

(9) Finally. the special rule relarinS to Iosses resulring from prerentive measures
rpplies that in this conne.iion rhe insurer is tirbte lor all kind, of losses. nor onlv
those that are recolerable Lrnder the rules ot the plan .nd lhe various insur,rnce
condirions. The point ol !ie{ is thrt rhe assured shaU bc held hrrmtess for all tosses
he susBins throuSh the prc\entive neasures. Hence, the insurer is liabte for an!
damagc ro the subjefi m:rtter i.sured or to an) other objecrs betongjng ro the assured',
for any cost and any li.bitir! he incuF !ini !is ! third pan1.. Howevir. also here rhe
limitation contained in g 63 npplies, cl. subparasraph 2 (b) of l6il. Thc losses whi.h
163 exemprs lrom the insurels scope otcorer are norma|) ofsuch a lague naiure
and their extenr so difiicult to enablish thar ir mighl lead to major pradical Aifficuides
io impose liabilih on rhe insurer for such losscs where the! weri connecred wirh a
measu.e ro alerr or minimiTe rhe lo$.

(10) Anorher limitarion which has al times been established in pracrice is that lhe
loss is nor recoverable. unless (a real sacrilice, has been made. If the obiecrs. rhich
ha!e been damaged or lost through the measure to avert or minimize the Ioss. wd.ld
in anl circumstances have been destroyed. il has been hetd rhat the assureO ha<j not
suffered any (loss, lbr which hc could makc . claim a-sainsr the insurcr. This point
of vier was adopred in ND 1918.513 NH vega and ND 1947.122 Bersen Just;. hut
rei((r(J b) .l'e Ddri.h s Freme ( oun in \D t"t-.< . RJrj .ee a.o ir/ze, rr Afs
4.?2 ff. Current law is probabh thrl the assured cannot clxim compensarion under the
special rules relrtinE to me3sures to alerr or minimize the loss to; an obiecr $hich at
rheIimcir *i.,a.nrc(duJ\e n..edruJ,nL.rl dJrse. st-iLt- $oJtd hd\e re,ulr(J
in ir bein8 lost, regardless of what hlppened to rhe ship.

As menlioned abo\e, it follo\rs from rhis principle th.it the insurer is lirble ior aI
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losses ifl connection with meusures ro aven or minimize the loss, that the losses are
also covered without N deductible, ci S 189, subparagraph 3. However, ner for old
deductions shall be calculaled according 10 the Plan if the insurance is taken out
(subject to ner for old deductio.s,.

As regards the extent of the losses whlch are recoverable under the basic rule
relaring ro measures to aven or minimize lhe loss, rhe Plan represents a widening of
the cove. in .elalion to the prelious system. Under the Hull Policy A 5 No. 3 damage
resultlng from sacrifices, whlch are neither recoverable in seneral arerage. nor were
made for the purpose of saving a ship in ballas!. is onll recoverlble if ihe damagc in
quesrion was also reco!erable as particular damaSe !nder rhe insurlnce conditions .

This rule was verr- rarely applied in practice and could lead to unreasonable results.
It has therefore been ab!ndoned.

S 69. Loss lhrcugh measures relating to sevenl interests
This paragraph correspo.ds 1o $ 36, subparasraph 3, of the 1930 Plan.
As mentioned in the introduction to this subdirision it is conceivable that

prelenrive measures are aimed at saving several inte.ests wilhoul fie rules.elating to

Eeneral alerage being applicable. In that elent a proportionale apponionment of the
loss shall be effected snong all the parlies who have benefited from the measures. in
conformily with the senerrl principle on Nhich rhe general average is based. Thls rule
rlill e.e. become applicable il the ship is in bauast and an insurance has also been
rxken out in respect of lhe supplies on board. In thar event a loss occasioned by
measures laken 1o save the ship and her equipment shall be apportioned between rhe
hull insurer and ihe insurer of the equipment. l.tking into conslderation the value of
ihe respecti!e inlerests.

However, there is not complere consistency in lhc apportionmenl oi a loss under
this parag.aph. If lhe object of a melsure is to sale the ship, the insurer is liable lor
rhe entire loss resulling lrom the measure. even if the assured, in thc elent ofthe ship
being lost, would rlso hale susiained losses uhich are rol colered by dnr- insurance.
Thus, il is not taken into consideralion that the ship is lalued a1 a lower amount than
her market value (cf. belos undcr S 70). Nor is the assured debited for that proponion
ofrhe loss which in the evenr olan apponionment woxld have fallen on his uninsured
income interests. If. liabilit),. Dhich is covered b) lhe insurance, has been ave(ed. the
facr lhal a deduclible was aSreed on. which would have meant that lhe assured {ould
hale h.d ro pa] part of lhe Iiabilily himsell shall not be trken into consideralioD.
These and sinilar limitations in the principle ol dpponionment are blsed on the
rradnions ol insurance law, and ll is no! the purpose ofthe Plan to make any changes

Special problens arise ;n connection with prelentiye nteasures, the purpose of
\{hich is to Nven parlly liabililr-. which rhe P & L insu.er Bould h|ve had to coter. and
panl) liabilit) or damage for which the hull insurer or another insu.er $ould hale
been liable. The mosr practical exxmple is rhe xrening of collision liability. Such
liabiliry will under ihe rules conldined in Chapter ll of thc Plan be covered by the
hLrll insurer 10 the ertent ir does Dot exceed the sum insured and does not concern
personal injurt, loss ol l;le or olher types of losses shich are specific.tll), exempted in
g 19,1. The liabilily *hich is not colered by the hull insurer (or. if appropriare. the
hull-inlerest insurer) will bc colered by the P. & L insu.er. Nlost importan! is liabilill
lor personal iniury o. loss of lifc. wherc mcasurcs ha\ e been rake 10 a\ert a collision,
it will ofren be possible with a hiSh degree of ceftainty to e(.blish that li.bilitr has
been averted fo. the hull insurer as well as lor the P. & 1. insurcr. bu! xs a rule it wiU
be very difficLrlt !o establish the extent of liabilil) erch oflhe insurers would have h.rd

In order io solve the dilficultie! which this un.enainty creates ibr rhe
apportionment of rhe claims. the commltlee considered introducing a modificalion ol
lhe general principle of a proponionalc rppofiion ent. The rule prorided thal each
ofthe i.surers was to be liable tbr a specifict!pe olloss.Ihe P. & l. insu.crlrs liable
for lhe loss which consisis in the assured beinr held liable lor peAonal iniury or loss
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of lile, while the other insu.ers firs1 and foremost the hult insurer * co!ered losses
lo the assured: property and liability fo. damage to mlterial assets. Hence, lhere was
no quesrion of an\ proportionate appodionment. However, the Committee decided
thal the rule was nor very exped;enr. It would transler a substantial part ofrhe liabilitv
fo. the measures io aren or minimi2e fie loss (in i(common situations, ofrtris natur;l
to the hull insurer, in as much as a measure 1I) aleft or minimize a loss would Drohahh
rdrel\ re.ulr .n p<r\onJl iriur\ or lor ot tiie. Hence. d. prevou.t). ir .houto ol
altempted to reach a sohtion on the basis of (the rhreatened interests, bv an
dppo'1iormelr oi rne (o.(. or prev(nri,e med.ure, hertre(1 rhe P & t. dnd rh;hr I

S 70. Ceneral av€.rge
This paragraph correspond\ 10 S 15, Nos. I and 3. ollhe 1930 plan. and secrions

61 and 65 of ICA.
As mentioned in the introduclion ro this sxbdilision. rhe insurer will ver! ofien

bL l"ble ior lo,.e, ircLaed ,r med.Jr(. 'o -'e o. mrnrm,/e rhe o,s in ure.en,e rh,r
hc covcrs lhe Seoeral average conrribution impored on rhe arured. As in conneqion
with rhe pdrticular measures ro ayerl or minimize the loss it is a coDdition thar rhe
general average acr is made with a riew to a peril which is colered b] 1he insurance.
If the measure is iaken iD orde. to averl w.rr pcrils. the war risk insurer will rhus be
liable lor the contribution. Howerer, 11 is not required to !erify whether the insurer
would ha\e been liable lor elery ]oss the preventive measures. which entirle the
Nssu.ed !o compensation in gcner.l ayerage, 

"ere 
meant ro aren. The hull insurer is

thus also liable for fie conrribution which the assured is called on 1l] pay to cover the
socalled (common benefir, erpenses, despite rhe lacr rhar they are nor aimed at
a\erting ant loss shich is covered b) rhe hull insurance. Hence, once a generar
a\erage rdjustment shall take place, i1 is co.iidered as an enrir! in retalion to rhe
il.urer. ln rhe e,erl ^a d pUe l.l.O. n.L,"Jn!e rndrr I l5:, l-oue\(r. I nu.r b(
veritied whelher there was any risk ol a rolal loss when ihe generat averaae acr was
unde.tdlen. and rhe conlliDJrinl .hd onr\ be t.,.d rr.o.ir ,. r.".er. to..e, ir
connection $irh m(".Jre. ro:\en . rordl lo-

The conlribulion is recolerable on rhe basis ol a leeal a\erase adiunmenr. In
\ inne(I4. {rrh minor Ld.udLre, rhe rr.ur(r "ill o pl rgre( ru ir ,1to:r.d gen(.Jt
alera8e apporlionment whi(h is not drawn up b) an .verage:diusrer. under s 35. No.
l..ubn"ratraoh 2. uirhc l!ru Plal lhe H( crJ n.er-Ee.rJr(,,e1r hd,r,o be ur_un
up in accordance with curent rules oflatr, or lhe York AntwerD Rules. ifjl had been
rEre<d rldr rhe lrr'er ru'e. {<r( ro itf'\ A.curCing ro l1( ne" ptrn he een(rrt

.\era8e statement may also be drawn up in acco ance with orher conditions whi.h
m!st be considered customar) iD rhe lrade in queslion. cl. also section 65 of ICA.

Under 135 No. l, subp.ragraph 2. ofthe t9l0 ptan rhe conrributjon \!as to be
p,tid on the basis of the general ateraSe starement. even if the contr;burion lalue uas
hi8her rhao the insured !rluc of the inlerest. This rule has been maintained. cf.
subparag.aph I, Iast sentcnce of this taragraph.

ji35 No. l, subparaSra|h 3. of rhe l9l0 Plan. conrained rules retattng to the
assured s obligation ro saleguard his interesrs during rhe general ayerlge.td.justmenr.
The nec.ssary rules in this .espect iollow lrom rhe assured s general duty to malnlain
and secure the .i8ht to claim against third panies, cf. 199. The olher rules conrained
in the l9l0 PIan relating to the revising ol incorrect average ajdurtments etc. *cre not
lery practical and have been deleted.

Subparasraph 2 of I 70 corresponds ro | 35 No. 3 of rhe t9.]0 plan. It rhe assured
(normally the shipowner) is liablc to lhe orher interened panies for the event which
hrs made rhe general alerage act necessar!. he crnnot ctaim conrributions liom those
parties. This applies e.g. if rhe ship mun be considered unsea{orth} in relarion to the
.drgo. or il .h( h-. oe\ .led fton rl-e rnLle .ne kr. i*JT(d ro rottu - rd rhe
cont.lct ol affreightm ent. Howe\cr. the gralit) ofthe assured: conduct will rarely be
.uch r. ro re.Lll in hi' lurlc'r:nF hi. righr ro.Jmtren.Jl,on firm l1e in.Lrer unueith(
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insurance conditions as well. This will onl), be the case if rhe unseaworlhiness was of
such a nature as to threaten thc safely ofthe ship, cf. $ 45, or the deviation has tlken
t|e ship outslde the tradinS limits ag.eed on lor lhe insurance. Where fte assured has
thus maintained his rights vis-d-vis lhe insurer. the tradilionsl solution is to impose
on the insurer liability for lhe losses which must be considered incutred in order !o
save rhe inieres! insured. The Plan maintains this solution. Hence. $e insurer will bc
liable for the propon;on of rhe loss which would ha\e lallen on the assured in lhe
evenl ol a general average adjustment. The loss suflered by the assured by his right to
claim seneral arerage contribution from the cargo being forfeired *ill normllly be
covered by the P. & I. insurer. cf. I :29.

Accordlng to $ 35 No.,1, subparasr.rph 2, oflhe l9l0 Plan, rhe same principle was
to apply $here lhe measures to aveft or minimize rhe losi had resulled in damage ro
o. loss of rhe actual subiect-matter insured. The fact tha! lhe assured had commilled
a breach of a contracl of aflreighlment in thls $ar. resulted in his obtaininS onlr-
partial cover under ihe hull i.surance of the hull damage which the ship sustained
rhrough the measure to avet! or minimize the loss. Liability for the remaining part of
rhe loss was transfened !o the P. & L insurance. This solulion is not natural. Prorided
the assured h|s lot disregarded the insurance conlract in such a manner thal his co!er
is reduced or tbrfeited,lhe hull insurer shouid proride iull co!er lorthe drmrge which
the ship suslains. reSardless of whether the damaSe is due ro measures 1l] avert or
minimize the loss or has rriien by way of an accident. | 72 of the Plan. which siles
!he assxred an unconditional right to claim compensation lor damage to or loss olthe
subiect-matter insured under lhe rules relatine to paniculsr loss, will therelore prevail
over this paragraph and 8i!e the asmred righl to lull compensation. The limitation
rule conrained in subparaSraph 2 $ill first and loremost have a bearing on salvage
awa.ds. pon of refuge expenses and (common-benefio, expenses.

Where x salvage award has been incured ibr a shlp caftying a cargo this amount
will sometimes be apporlioned lwice. firs1 duing the salvage award case dnd
subsequenlty in connection with the gcne.rl a!erlge adjuslment. These
apponionmen!s may differ from each other. in !ie$ of rhe fact thar the contriburion
\alues may dilier from the \alnes of ship and cargo respeclively \rhich were r€lied on
in the sahage award case. In the final seltlement between ship and ca.go rhe ensuing
general average ,plortionment will normall)- be decisive. During the re!ision work the
q!estiofl was raised whethe. d special rule should be issued stipulating a duty for the
i.sure. to pay the protonion ol the salvage award which the ship is ordered 1o pr)
in rhe sahage award case. Howeler. no such rule has been introduced in \iew of rhe
possibility ol resorting to lhe rule relaling to paymenr on account contained in S 90.

Where the insurer is lirblc Io rhe rssured lor a loss $hich is also covered b) fie
conlribulion lrom the orher interested parlies. he will be subrogated to the
contribution claim to a cofesponding erlen!, cl. $ 96. Whelher or not xny conrriburion
claim exists will often depend on $hether the owner oi rhc cargo has accepted
personal liabiljty when the soods are delivered to him (signed averase bond). $ 20 No.
6 of rhe P. & L Rules made rhe insu.eis liabili!) subjecl lo lhe objective condilion
(!hat !n !\er3ge bond bas been given,. whereas $35, No.2 subparagraph l, lnd
senlence. and No. 4, subparagraph 2. ls! sentence, musl presumabl) be inierpreled ro
mean that the insurer was only entitled 1o reluse ro indemnil) rhe loss if the .ssured
(or his employeer.ould be biamed tbr the lact that no alerage bond had been
obtrined. Under lhe PIan rhe hull insurer sill in lhis respecl have lo resort to $ 99.
whereas a special rule has been given lor lhe P. & L insurance in S 229. subpara8raph
2.

| 71. General arerage appo(ionment *here the interests belong to the sime person
This paragr|ph corresponds ro $ 35 \o. t ofthe 1930 PIan.
This provision is necessary in orde. to implemenl lhe apporrionment among the

insurer with whom the assured has taken oLrl his insurances. For the inleresls which
are uninsured the assured shall bear his proportionate share himself.
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S 72. Damage to and loss ofthe subject-bliter insured
This paragraph corresponds to S35, No.4, ofthe 1930 plan. and seclion 66 of

]CA,
As menlioned in ihe inrrod,,.ri^n r. rhi( subdilision. Senerat average ddmage in

the relationship berween the insurer and the assured is olien reSulated as it i!;ere
parlicular loss. This ma) be desirable for lhe assured for two reasons: Eirher 10 avoid
having to wait for N general a\erage adjusrmen! \\hich rakes a long time, or because
the rules relatinS ro particLrlar loss lead to a more fr\ourable financiat resuh for him
than the general average rules. S 15. No. ,+. of rhe 1930 plan therefore eale the assured
a right to choose, but laid down lairly srricl limirrtions tbr lhe exercising otrhjs right.
ll ur. d condll on rldr rhe d\rJ-(d hdd nur ior'e'le,r h.. rjehr lo (tdrm .onLribJri;n.
from the other interested parties. and he was also required to norify the insurer of his
decision withi.30 days from his havins learned abour the casuattv.

in $etr or rh( tacr rhdr Lnder d o^ rhe a..Jr(d tJ. . aghr ro o;mdnJ na\m(nr on
account from the i.surer. the facr thal il oflen lakes a lonS time to 8et the average
adjustment will oot morivate a right ro choose. On ihe other hand, it happens that the
aompensation lor rhe generrl alera8e damage to the ship diffen, whether il is
calculaled in accordance wilh rhe general average rules or under the insurance
conditions. There is reason ro Sive the assured the advanlage of lhe bes! of these
seltlements, and lhe Plan does not mainnin anl ol the formal limirltions conrained
in the 1930 Plan. The condilion that the assu.ed has not forleited his right ro ctaim
contributions from the other inlerested padies hrs been deleted on the grounds
indicated abole u.der S 70. No. is there any reason ro demand rhat rhe assurad mus!
make his decision vvithin a cerlain rime limit, becaule he shoutd hare the advantale
of lhe settlemenr which proves 1l) be lhe most lavour,rble rvhen the eeneral averale
ddiL.rmenr hd. bccn.oanle(ed H(n.e. accordrnts ru rtp ptJn lhe 8ene," ,,"r.ge
damage is recoverable in accordance sirh the rules relaring ro particular toss ii su;h
a selllement leads ro a resulr which is more ad\anraSeous to him. Even it this mighl
entail somewhat more work for the insurers as compared ro earlier pracrice, ihe
Commitlee held rhat lhis addirional work was not so extensive as to outweigh the
advantage it represems for the assured rlways to have lhe righr ro demand rh; mosl
l-avourable sellleme.i. ln |ractice lhe elsiesr wa) ot effecting the settlement is for the
assured to receive a paymenr on accounl when the general average damage has been
reniired. in \ r($ ol rh( ia.r I ld. rhe tirr I .e erenr s i nor be mJde urr r. ihe d er"Ee
doru\rmenl l'd. b<en.rmp'er.d. Hoq('cr. . dt.o pu..ihe "ncr rhe rEpd,^ h";e
been caftied oui toissue an ordinary claims slalemenl, which may become subject to
revision at a hrer stage.

When applling these rules the various forms ot hult damage to the ship must be
considered colleclively to lhe exten! lhey are au.ibLrtabie 10 one and the same general
a\era8e act. The assured cannol demand rhat sone damase shalt be recoverabla under
the general average rules and olher under the particular rules. In rhe event of a
panicular setllemen! it is therefore oecessary to appty borh the limirations wilh regard
to the.ecoverable losses in g 176 and any new for old deductions agreed on. (As
already mentioned, no deductible shall be catcutated.) On ihe olher hand it is possiLle
that lhe deduclible rules in general average are less rd\antageous to the assured than
the rules concerning partlcr ar loss, but !ha1 in.eturn a general averaae adiustment
$ill ei\e lim.omnel.a on ior r rLnber or rhe t^.,e. e\.tuded in I '-6

For the losses, rhich are nor comprised by this rule - in other words saLla8e
u drd,. -(ommon benefir- e'nen.e. "nd n,her !o.r. .r ordinrn ceneral a,eru.e
adtu.rmenr mu.r rdke ptJce. ftre in'ure-.hJtt rhu. be I -t re ror rte ponion or r\e cois
which is covered by lhe assured\ contribulion to these costs. and furthermore the
assured must claim the other interesled parties lor their conlribution Howeler. also
here the assured is entitled to payment on account of his own cont.iburion in
accordance wilh S 90.

S 73. Assumed generd areras€
This paragraph corresponds to rhe Hull Polic) A 5 No.2.
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As menlioned in the introduclion to this subdivision, tbe gene.al alerage rules
sh3ll also applt when measures ha\e bcen taken !o save a ship in ballas!. In
accordance with earlier practice concernin8 the HUU Polict A 5 No. 2, the rules
contained in this paragraph also apply !o losses incurred in o.der to complete the
ballast volage withoul lhis qualifying as a saling of the ship. e.g. expenses accruing
during lhe ballast !o),age where the ship has put into a pon lor the purpose ol car.ying
out repairs necessar) for lhe sale complelion ofthe loyrge. The general ale.age rules
become decisive bolh fo. the queslion whether the degrec of the peril was sufficient
lor the assured s sdcrilices lo be recolerable. and lor thc quenion as to what sacrillces
are reco\erable. As mentioned 3bove. lhe Plan has for such I situadon introduced the
term <assumed general avera8e,.

When cal.ulaling the compensNtion the same rules shall be complied with as ifthe
ship h.d carried a cargo. As far as hull damase is concerned, the assured shall recelve

seulemenr in accordance Nilh the ruies which altogether 8i!e the most favourable
resulr for him. whcreas lhe seltlemen! for other losses shall be in accordance with the
general ,rlerage rules.

As menlioned earlier, what is achieved by a|plying the general arerage rules to
measures to avefi or rninimize the loss for ships i. ballast is that fie co\er uill be the
same resardLess of whether the ship is carrying a small carSo or is sailins completely
empty. However, in practice this principle is nol carried into etlect in full. Under the
Hull Policr there were cenain limiraiions to the Nssured: .ight to claim costs incurred
i. prelenlive medsures for a ship in ballasl colered under the general alerage ruLes.

In ge.erll average the shiposner shall receive compensation for a propo(ion of the
time loss during lhe final repair of the damage, cf. the York-AntwerP Rules XL
Lnder the Hull Policy A 5 No. 2. 4th sentence, the assured $as nor entitled 1o this
ad\anlage when final repairs oldamaSe, {hich the ship has sustained while in ballast.
are carried oxt, and !ha! rule is mainiained in subparagraph 2, llt senlence, ol lhis
paragraph. Accordine ro established fracrice the limitxtion does not comprise an]
waitinS time befo.e repairs are commenced, whereas wailing time.trising during
repairs because necessary pa.ts are missing is comprised. Similarly. the sPecial rules
relaring to commission and interest applicable in general average are made invalid, cl
rhe Hull Policy A 5 No. 2, 6th senle.ce. and subparagraph 2, 2nd sentence, of this
paragraph. Funhermo.e. subpafltgraph 2. 1sl sentence, exflicitly pro\ides that lhe
insurer shall not be liable lor cosrs in subslitution ofthe costs which are here excluded
from rhe co\er. fhe iact is that in practice il used ro be assumed that such subslitution
cosrs were to be paid by lhe insurer. The idea was that the exclusion rule relaling lo
crew s wages and mainlenance was !o be construed resrictivelr-.. !nd consequently. the
basic r!1e thar the insurer wrs liable !s in genefltl average had to be applicable to the
subsliturion expenses. The Commiftee found this inlerprelation of the Hull Policy A 5

No.2 to be incorec!, but in view ofrhe facl that it l_ollowed froa 30 yearJ establishcd

nrJ.rice. rr trJ. de,id(o rhdL an e\ nl c I prori.ron $r. rpfropriJrc.
The Hull Policy also prescribed seve.al linihtions in the right to claim tbr damaSe

inflicted on x ship in ballast wirh N view to savins her. The limitation cor.esponded
to S 176 (l) and (m), in addition to a limitation resardins loss ol bLrnkers etc., which
is noi included in lhe Plan\ particular claims rxles. These limitations ha\e been

Subdivision 3

lndemnity in respect of assured's liability to third parties

S 74. Principal rule
This paragraph corresponds to S37 of the l9l0 Plan. Strictly speaking, this

provision is superfluous alongside $ 5.
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$ 75. <Cross liahilitiesr
Th- lor0 ptrr Jne. nn, corrJrn J1\ p-o\..ior Bhi(t_ (ore\pono\ lo Lh,\nJr-B Jnh. Hoqer< he p-inLiote,did dosn,'n rhr. r,,,e,;;,:t;;i;;;""i;;;,';

\o.seBral mJrin( in.u,dn.e td"..r B/JArr\ir ltslao, 6,*;if

--,I" ll-::.,, p.J! r,crr rnpo-nrae of rhe nr.ncrp e r. in Lonre.rion k iLh co i.ron.!rrrem(rt.. thr\ L te\r,tlurr"teo h\ :,.^ne{hat .lrl:/ed (\dmp,e.
The insured lessel A has collid;d *;tt ue*"t n, lhe btame' ction n one half.

1l,h'.1 da,md8c r. 
'.1I,. lh.i rrre o...2u.3 rodt u,:120.8.. to*,"".:iJ. ii"\elrremcrr b<rspen rte.h't, unu"r.(. ^n 22n. ,uD,e.rion:, 

"i,". f"i."ri,,\,1J,ir me( ooe("n Ded,.un Lp n rtro sd!,. on( .outd e,,r,;,1, r."i,,.,""ii.",1r. -0. rh.reJLh or rhe fa1re. .ir. beJr uIe h:r.i ,.. ,SS. ."a ,r,", ir,. ,- 
"ci*i.Jby the ship havins sustained the smrlen loss, B. p"y, :s ,,j L sr"r, 

".ri,_i.ii;"iiir',isexlernent reslts in a singte claim. or A coutd arsol. laa ri,r,i. i" *,,i"ri"i'iiiloss. i.e. 175. and B ro pry half ot A.s loss, i.e. 210. rt .*,*" o"i.. 
"*'iir.i:i "",;i.icach olher wjrh rhe resutr rhar B must pay rhe urr_* 

"r. 
:1 ," I-i"ti.-i,'ii"jcross liabilir! $ilem.nr

, ln rhp -eldrioFh p l.er-.er rh( t.flis rh( r.utr yr|-e rhe.dme uherher on. orLne orner nrrr!rnr( . totIJued. tl .t. en.J [8 ,( .enenr be $een rte irdr\iduaishipowner.tnd his nrurers the choice berween rie ,"" ."rr.a. .i..,,i...,i,trrTi
oI grea! imporlance. The reasoD for rhis is thar rhe jr,l"."i,y 

"b,;rn.;;.; i;.';;#ship (B)shr1t ofto to a srealer or lesser ertenr be c"at"a ,J ",r,.ir"""..'ii"i ,"r,"iisl^.hJllh(cr rh"-lirb:.r,! torr1(J:'ndseroLeurrer.hin,Br ri-. L,a.r",ir'i-"ii ,p D \rd . .r (o tdr -. lu.. ot lrre . !oncrrneo, irtt lo rhe.h
lhe,i,n.Lrr(rJB,r,n. ln,,.ut in(..t.r 1dn.er:r,.,h"r.,.,h.;;;;;,i; ;;;iii;:;:::ne or\ o(d propn- rolJret) beru<en rhe hu ir,ure" 

"nd rte or rer. :|
l",u:.lb-,"s:,ol'.\hin A. trabit r\ ru,hro B. hJ$e\er ,1"r,,, - *1" u. -",."i
ll;-l'-:lll.: l r\ rre hJ I rn,J.(r..r. .h.nrer I r.Jnerire. rre p. & r. rn.ur(r q Llrne p.1ur(. .ee t c ns. tt rh(.(lr ea(rr retleel rle "rner anO rhern.,r r,bJ.ed^1 rf cru..-l -bit r\p"ir,ipte.r i. ,h. 8.o.. r "S,ri,-,r.,*,-i",.],"Jeh cJ Jnd .red reo rc.teLri\et) urd(r ,h(.e ru.e, tf.n ,h.orher hdnd ,1e . npre.r,db.,,., p,jrcipre ,, ,""p,",i ,r.* "riir" ",r. ;;"':;,11,;l,jll:lidb r,r\ b"rdnLe ro Jpnon.". tr .iu" ""c. i,,,,h" "".;t;;.;l;:'i,,;,;;:i':;ll:hedcoi,ed rorhe hul rn,ur-.d,'dbi l\rr.Lrer rr,r ,, i" ,r,.',".r,.a Ir,r., ,-",ii'ir .hdll he di\ ided or.ronror "rc.\ t d.<en rhe o* r., ,",1 ,h" h,., .;.,..,. i..;l;",;"lrhr oi rhe ..o* trr.tirl .errtcn enr ,le ,i,rlr-tiahjti , .",,.;;;;; ;- t;,;',;'i;.r+Llr lhdr J, n.m trom A ,b, oJnJlr. dgdrn{ .te un.om ng .h.p (8,.;li._f;u;;r';;url( ' u e pcrnr.e.8 rndennrrrlor ,o..ultrmen.\"bterolheosne,,,ta i--,,.-,J. a .c -nfl o .o\(r A, r"h t , ,, ,r" 

",r,", 
.",'p ,;;;;;.i..';;;; ,;,, ^;.ir:;::

condirior . oLpt'l ro te rhn , .o,(rcd h) .h.p A. hu in,ure,
, .-,1-"e 1:.iT 

,",,1" 
"1,1" e\drnpr( r_.r q., hL,r in,u,er .ndemn..re. A. 1ur.

11l,sl ltlh r4r dnd rhar A hJ. ro pJ) rhe ourndndrns o0 r,,r.",. ,rr, ,r.'r... ,,,(ro\\-Id0r,jt\ ,( ten( ^. rhe co ti,iun t.abrtir! terqeen A jnd n,.hJll in.urer {i' br ". .t"oqn in tJble .

. ln.connslion wirh a singleliabilil!.setttemeDt rhere $ill be only one amount_ vi7rhe balance or35 in A.s lavour. which ahllr be divid"d p..d;;;l;;;;;'i;;1;
l.i. null in.ur(-. A\ A'. toldt lo$ ua. r:u rh . nerr. rl"r if," ,".t"rri,,r',""r'A 

"ir'"id,relund or..l: 4'0 L2 and ue ECr r1e,e.rt(menr,. .r..,," i]lr": " " " "
r.here c,n be no doubr rhJL rhe.ro.:r.abitir\ .e,Ltemelr r. p.e,.,,ti":* 

",.,,r,.shipowner lh€ precise retund from ihe orhe. ship inli""r.d b,:;h;';;;; i;,:ii; H:rhE.inele-lrcbil r\.elten(nr rhe retund j. redJ,(d, n ,J- er;mn,e r;; ; 
-r ;:i Ii

Je,o,re rre rdLlhdr r\e orher.r-in ,. herd ti-r.re ,", 
"," i,,,i "iii. i.*l ''""'

. the.oltrron \e ternenl si.t .onerime. dt.o dttuLr rhe p & t. ir.urer ln rhe fir.rpld.e rh(re rhe libbrti,) dgdir,r rt-e orher.hrt e\.eed. rhe hu tr.,,.r,;",ir..lirbil.l\..r \ t,,h se.ord ). ir lhe e\enr ot,ocd (d ind reLr per,or d";::.r;';r;;.ii:Fo- pe,..nat inru^ L"L.(u hr d Lol,.ion in J borh-,". s," r..L* u"ir, ,r,r"i"." ,.i,,iand .e\erall) liable. .t. .e, rron .:0. .ub.et,on ,. 
"i,h. i;,;;;"; il:i,,;:,t#l
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Under American law the same applies to lirbility ibr cargo damage. lt is therefore
concei!able that the oncoming ship B mLrsr pa) indemnir) tor personal injury, or for
damrge lo lhe cargo on board the carvine ship A, and rhai B in rhe settlemenl with
A charges A lor half of rhe indemnilies paid. As tor ship A. she nuy have sustrined
far greater damage in the collision rh.rn ship B so that ! seutemenl otthe hull damase
dlonp "oud si,e J uo.rdnjia .urplr. or A Huq(\er. rt-r. L uhu ) or pdn-)
counterbalanced b) ship Bs reimbursemeor clalm in conneclion with rhe pe.sonal
injury or cargo dam.ree claims. The final batance which emerges in the ixternal
setllement must also here be broken down inlo claim lnd counterctaim in accor&nce
wilh lhe cross liability p.inciple, in \iew oi lhe fact thar rhe indirect tiabilir! tor
p(r.o1"l injJrie. ,1o oJmdge ro rl-c in.ured .h p. o\n c"rpo ,hdt. be ,mpo.(,1 o; rh<
P. & I. insurer. cl. g 191. srlbparasraph 2 (b), {c) and (h) and gg 2:5 and 226. See also
BrEkhus, Lc. pages .182 97.

Table I

Hull damxge
less l/2 refund from B

less 1./2 relund lrom B

Liabilit\ for l./2 ofB's loss

210
120

t)0

175

295

6Lr

-30

t:0

r50

60

- 175

l0

60

90

60
5

55

120
t0

220

35

Trbl€ 2

Hull d3nage
less l/12 refund from B

less l/12 refxnd from B

Liabilit\ to B

244

-20 25

t0
ll0

220 l5

Special difficulties arlse where one or bolh of rhe collidins ships limit their
liability. In the .elationship betseen the ships the limitation will according to the taws
of most counrries be effecled on rhe liabiliry balance. in other words on lhe bxsis ol
the stusle-liability principle, cf. the Limitation of Liability Convenlion of 1957. An. I
(5). and lhe Maridme Law Committee s dralt ola new section 254, subsecrion 4. oflhe
\4JrIme .od( In Lol,equence hereot rt-e cdtcutared aro.. Iidbit r\ $ill noL
(orre,pond 

" irh rhe hJldn(e q hich i. rn dLrLdt rdL I pdrd. dnd 11e nor mdt cr;s tirb, trr\
.errlenenr ir rhe reldrion.nip helueen rhe.t,iporner drd hi, in.Lre6 $itt nor b;
correct. In English marine ;.surance law. which is based on cross liabilitv as the



I
t
i

17

nrinLinJl -ule. r'r. h,- led ro r,*rLh ro,1e e.i.,^r.ir\ r. .oor d. o.i( o.lhe \u,red.nrn. rrnrt\ her rrah \. ci. LTr . HLll.. \u. ,. Huue\er rhi. .o,Lrr:or rr,Jtr. n cnunfortunnte disconrinutl},. An insisnficanr incre:se in liabllity.;"rir" I.i,i;".applicable, ma) resulr iD a 
'er) substanlial reducrion of fie ;;-m.,"i,.*-"i'ir,".LN-.1o.,olriae D"n..hrn.J\o,\(erirpri.ri.ehd. In\re.d iJno,",t ,, ,ar,.i"iLro* lidb:i r (rrlemenr r rhe tiT'r.l on cJ,e. b, rpduLil[ ,h. ",p* q,",. 

";r;;^' tidbi ,r\ n ,errrerent br rhe.;.e ".o;n, n, ;ri.ri',"" r,-tri,,,l."lJr-e rr rhe c\rerldl ,err enerr n.. r..cn reduLed J. d re utr 
", 

,r," ,..i,.,". .,,r".ec r-Lr I e B dl ri. I . iJg(. 4ho 82 Jnd ro- . I 1r. nethud ot.e, r.r"", \\r. i.,,
approved by the NoNvesian Sup.eme Courr in the Ferntuerm car. ND 196t.r5. i;.rder ro p?\er rhi. oLe.riul ^n c.J. 1g di.t u.e ir,h.,,,r"., . 

",",.,,1. .i",;;'hrl rhe.erlem(rr ,l-rllbe rJde ul d . o- ,iJb.lir) hJ.i.. dt.o in rnir" ror.a,e,. rorrl'e.Jleo .lJrir\ rhe -.r .enrorLpor rt"ef. Jg.Jph.p(.r,e.,r*,t"*,ii","."i.",ii
he elllct(d *l.en rhe liTIdriu, i. drp ied l. lt-e tidbitir, hdlJn.e
. ( ,.e..JU.ing mLrJir dcm. se a1d rir^,rr, sfr,h. irecr rhe in,ur,rc(,e.rtenenr,

.lo nor "..1r orl. in connc(,i^1 sirh.o .ior. rerueen.ho.. 
",.r;;;;;; ;:

nrol.cbl) rhe , ollr.ion ...(. \ h..h dr( nredorirJnl. Trre ! rJ..-t "bitI, trin.i.j; ;,.,;.o b( "pnt.ed in J.a.e.Lcn a..he tolo{rre. A c_rso or .rn(."....,.";.i"r;,
he in.Lred .hip betomc. t.qLrd. rhe .ri.. 

^h cr-ooc. ,", h,r" ,h;;;.;:,;'onB'rJoirdl hJllhe"d.. rJ\e. " ti.r rld <nd. up rJ lins 
",., ,"d *;.;:-";;;.;;.

ccc denr tr,. d, e narrt),n nect,Ber.e or r. p.; ;i,i; :";g; ";;"",: ;;il;i:;;i:\J\ rhal lhe \l;me. sere ^r d p"nrcr iJr \ dr. r.u I lrne. p"- L ro nepticen-e nn rr,"
rdn ot rhe -rip. p\en Lt-e1 .a,,.ilr or<l n.rr . iie. l,. ,r,ir .r,i,Ia r,,. r.,ilongitudinal bulkheads. In the claims serrlemeni th. *.go ..n.r.'1prn;"ryri"Sirit,, roi
rhe lo.. or rhe .hin $it ro .on( e,relr bc o,r*r or rhi o"nrr . r.i.",-r, i.iiir'i; i",

do*n , rollo$.:l1e nrpnl r\ ihr,h Ine.dr!u n{ne. n.\, ror rhe t....! ,h" -h,^tulr.,o th( hul rn.Lrcr. uhil( rte rnde,.r,l\ r" r"e.r,go.*"., ,", i;" ir,,;i;:c reo mu\t he taid b\ rhe P & t. insurer
In lhe above it is assumed thal both the assured.s own lo$ and tiabititv !o thir.t

pdrr,ie., are co!ereo b! i,,JrdnL(. Ho$e\er. rhe r o*-t,dbi i ! p, 
".;f.; ;;., ;;rpplled. (\en'r rr r\ on \ rh( r..ured. o$n tu,, nr ortr lhc t.t rtir\ {h ch j. in.ureo.lhe ,ndrridL.l rn.Jre.. tidb'.ir. .hd., rol deferd on tos ,he r..rred ".,..,"*;;i,orre.rnrc?.r. lor rrri,re_.onrhe"pnt,..drior,rr1e!r.F.-rdbit.r\orir.ioleha,he.n

.ne..fiLJll. JUrhori/ed $ir\ . \ eu ro ,dbit r\ ,i,ur. rce in rl;. p",lg-,ph -"d"ih,\ies ro,re dooun,onmel ^, 1t.,n. ror aamase.,.."" i,or.],,!,"p"-r, j"j

S 76. Unusual o. prohibited rerms ot cont.acl

_ This paraSraph coresponds to S lE No. t, subprraeraph 2, lst sentence. and No
2, subpar.tsraph 2, of rhe 1930 ptan. ud S 26 No.I oiih; p. i l. Ruleq

The ertenl of rhe Iiabilitv core.ed hr rh. p. & I. i.surer qill to a ver). grear exrentr nflucrced b. rhe Jp-cerenl. \h,.h rhe d*ured hJ. enrpreo irro. in ornr.rt-,!on.e"rrrfLh(L'r,dp<ot ,drso-ndp.,..eng(r.. t1ecori.rurtrJb.,r,...rrr.irL""l,i
ur d.uJll\ hd,e t-e(n ir.L (d \. d \r. a rhr-d parl) u h qhor rhe

assured does nol ha!e any conrraclual retationship H"*",.., r1:" h'",.;" 
";;;;.;:;be ur,rgnr...n.e.e.pe.,"ltr ir conre\riua s r1 t,abjti. "o^ner..,iLe buJl. or qL"\,. cdnJl. dnd,iTrldr i rJtrar or. trt-ict" rhe.hip hJ, u.ed.a \ or rhe loln PlJr.t,pr lJ.ed rhc rh.oture condir on rnar rhe,rabir r *J\ bd,e,run ..8er(rd' -ul- of narir me tds .. A. lrpnl uned ,.,te, S r; rli. c_ire,i., ,.ul:r.runale, as ir will be rer),difficult ro describe rr]. ".",..i"i,,".r..,i'.,r". .imariti.ne las, isotated from the conrracluat ctaus* *r,i"l ,* 

"".."ii,.,*a Ir.r..subprr"sraoh,., o rhi, ndr-pr-th rnc ir .Lrrr .tdl rhe,.r".. -,.a:..;-,,";;,;,{ \i.h r. bd.eo nn (onrrat, uJt rerm. $ hit h m, .r t e .o ,,.d(red LL.ro;,"- ; ;; ;.;;"
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The limitation of liability contlined in subparagraph (b) relates ro g

authorlzes the insurer to prohibil or order ceiain contractual forms.

S 77. Objects belonging to rhe assured
This parasraph corresponds to 178 No. 4 of the 1930 Plan and 120 No. 3 olrhe

P. & L Rules.
Iftwo of $e assured\ ships collide, the ships'hull insure.s will cover the damage

they hale sustxined. If the ships had belonged 1o dilferent le8al entitites. the ship
\rhich was ai frult r!ould also have had ro cover the olher ship s loss of 1ime. ne{ for
old deductions, deductibles concernins the hull danase and other fina.cial losses
which (he owner has suffered because ol the collision. This liabili!y would nornally
have been covered by the hull insurer of the ship at fault. No such liabilitl can arise
when bolh ships belong to the same person. The assured 

"il1 
suffer a corresponding

reduclion in his cover. and the hull insurer of rhe ship at fault will no1 be liable for
1o* of tine etc. for which he would otherwis€ have been liable. This is not re.rsonrble
and rhe Plan therefore prescribes, in conformi\'wilh earlier law. thar a ficritious
collhion settlement shall be effecled between the ships. The indemnit) shall be
calculared as ilthey had beloneed to different pe6ons. This socalled (sisteFship rule,
r\ cLr\lomdr] rl inre,IJriondl n.r:ne ir.LrJ1.e.

The same applies where the ship has run into other objects bclonging to lhe
assured, e.g. a quay or pier. The insurer shall here corer the liabiliry which the assured
would have incurred if the qual or pier had belonged 1o a third panr-.. based on the
view that the insurels liabilit) should not be reduced because of the coincidence that
the ship has run into rhe assured\ o\t'.n propen].

Il is in his capacny of insurer of the ship which would have been held liable lhar
the insurer cover the assured s loss of time. new for okl deductions e1.. concerning the
other ship. The sister ship rule represenls a positive exrension olthe liabilirr-. cover and
obviously rules oul lhe possibility thrt the insure. mav have recourse againn rhe
assured as rega.ds the losses which ,re recoverable br- viiue ofthe said rule. Howerer.
the sister ship rule cannot be inloked vis ri vis xn insurer who has onlv insured lhe
(innocent, ship. He will only be liable for rhe ship's hull damage in accordance $ith
the cont.acr of insurance.

Another question is whelher such an lnsurer will hir\'e rccou6e againn the assured
in his cdpacity as owner oi the ship at fault. Here one must in principle appl) rhe
geDeral rules conhined in Chapler 3. subdirision 5, of the Plan relating to $surlties
caused intenlionally or negligendl by the arsured. The assured s own negligence
cannot dep.ive hirn of coler. cf. rhe mandatory rule contrincd in secrion 20 of ICA,
shich means he can even less lose his co\er as a result ol simple negligence shoBn
by one of his subordinates. II gross nceligence has been shown in the manoeuverins
of the ship at fault, il must be decided on lhe basis ol the generrl idcntification rule
ifl $61 whether the insu.er shall h!!e the rlght 10 in\oke rhe ldult vii-n-vis lhe
assx.ed. Sr.ong reasons speak in la\our of applying the same rules as lhose in force
\rhere !he fault \!!s conmitled on board rhe insured ship, cl. 159, $hereby
identificalion is thus e\cludcd. lf the casualry was cau5ed bv a lault in d

manoeuvering br- the cre\! on the ship (uninsured). a! laul1, recourse claim is rherelore
precluded. Recourse \rill oni\ become relevant shere sross neslisence has been shown
b], rhe owneas rnanagement. cf. S 56.

If a lauh was commiued on both the collidlng ships, the applicalion ol rhe
sisle.ship rlle must be iion rhe b.sis of the calculaled gross liabilitics belo.e sel-or
is effecred,. cl 175.

This paragraph also affecls the P. & L insureis liabiliry in respect ol damxge to
ca.8o belon8ing to the assured hinself, or collision liabllit! in so far as it excceds the
amounts covered b)- the hull rnd lhe hull in!€rest lnsurer. The P. & L insurers liabilil\
ro ddmdge ro lrre...J.ed'. r.oTe-.! .,ub r.r ru / .f(.:rl iri Jrior. .ee.' ra.

Th€ extended cover under this p:ragrrph applies onlr lo loss ol o. damrge to
other objecls thrn the insured ship and her supplies and equipnent. DamaSe ro su.h
objects is not recolerrble under rhese rules. cl. | 20. No. 3, 2nd sentcnce, of the P. &
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l. Rules. To aloid any misunderstanding ihis is stated expressly in the 2nd sentence

A correspondins <slsler ship rule, is apptied when the vessel is salved or receives
assislance from another vessel belonsing to the assured. cf. g 159.

$ 78. Delerminatior of the rssur€dls lirbitif!
This parasraph cor.esponds to I I I oi the p. & I. Rules. Subparasraph 2 of lhe

paragraph is;n accordance wilh rhe mandatory rule contained in secri;n 9,t of rCA.
_ The l9l0 Plan did not conhin any corresponding rute relxling to a delerminalion

ol rhe d.,ured ' l:"bjti'r \r. d ri. b rhird pdn). Hose\er. rhe;ro\i,ron mdt at,o
d'Ie.l (he hr'l n.urer, colli.on t,doi,r\. (t. ( hapre- [ rt rre p,;n.

Subdivision 4
The sum insured as limit of insurer,s liabilitv

S 79. Principrl rule
This paragrrph corresponds to S39, subprra8raph l. lsl sentence. dD.l

sxbparagraph 2. ol the 1930 Plan. and to secrion 7,1. subs;crion I of ICA.
Thi. pro\i.nn,. rnl) rnpl,(d il rhe l)pc. nt " lD<crfic.um

in.Lr(d i. irreed on In P. 8 I in.Lr r\e ir i. rt L. r.or dppt..-b,(. t rd:r rhe lelu
Plan both damage to or loss of the vesset and tiabitiry to rhi;d panies. lvhictr lhe hull
insxrer co\ers, h.d to be t.ken inro accounr when dele.mining $helher the sum
in.ur(d \.. e\.eeded. Tli, n.r(m mirfr bc jJ.r,,dbte a. tore a, rhe ,hioo*nea.
liahi il) uJ. lrr, ed ro rl-e n"ner . J.,er. Jr ri,t i1 l1< mdarime \enrJre. lh< ,Lm .i
hull damaSe and third panr-. liabilil! would rhen normallt not excee<l the latue ol the
vessel in undamaged condition. However, b), lhe B.ussels Convention of t957 ihe
limitltion of rhe shipowner's liabilil) hrs been separaled completety from the lssels
al riskj the owner shall be liable up to a certain !mount per ton, regardless of rhe tarenl lne re\\(1. A.oll ..un s 1.. I rei lr. il lol_l to.. ",or nr or d,,rase ro rhe ,nro;d
lJrrhdmore .LhndnriJl li-l.,lI\ ru " rh,d pdn\. uit rhe-erure no" ..t",i,", 1".,r,.l-iir r-fl o rl"( iihil,r\ un ro r1e p & r. n.urer. tn,te ptJl c,(nr.Jrc.Jm ir.rreo
ha-s been slipulated for collision tiability along the lines of inrer alta EnSlish law. cf.
subparagraph 2 ol this parasraph and g 196.

The frct thar rhe insurer has rscparare, collision lidbiliry inrplies thar he does nor.U!elcoli'ionldb,il)lil.lnIhea.lUdll-Lll
ul rhe ord nlr .Lm rn,ur<tl rt .r rn( J. nare r" rhe .h p ,rd. been -," .i.r,-rr n"i
be J.ed ro .urer liahilii). Ihe .efcrire .Ln ir.Lred ror co i.inn t"t-it.r, 1rr oe.nf.ed dr d "mounl eqJJl ro,h(.um ir.L (Lj ,rrder rlu hut, i .ur_n.e cr ) ti)o

Whrt consti!u!es (one casualt),, mun bc decided on a case-to-case trits. rVhere
new damage arises in connection with a casuatty. it musr be esrlbtisheil how
independent the new casualty is. If it is narurll ro .eg.rd lhe accident as ! direct
conrinualion of the damrSe which arose in conneciio; rirh the first casuakv tle
urrol< ere.,r .nu.r b( p\itJJr(d Hu"er< i c ner (\( cdL\irr
m.iur J. mate .huulJ hJtprr. .u.h J, (.s. ., tjounJi-s. Jo i. on "r mi ,e exDlo,io;uhile rre.lip i. be nr ror.J rn a pon Int .$ InB .. ",.i,t.., rr. ne" 

",.^, -ir, r,,,"lo be regarded as a new crsuahj- in rehrion to lhis par.tgraph.
The quesiion whether one or more casualries harc occuned rill atfect bolh rhe(o\er ol rhe dimage ru rne .h,n d U rhe cor.-.r ,db .ir\ ro rtr,rd p 1re. Aomirreot\

lrre.e prohle'n. dre rol ot Jrj! sr.ar prrc.i.dt irp^1-n.",n..""."io" *:tn ir..
d:mJse c^\er. in jlir rhe.1 t.itt 1orn./ \hecondemn<Jt^nsbptor.,t.,",",".,i;
Lo.r.redLhrhcJmnJnrutrhp.um n.Led Inrh.re.pr.r hede,r,ionoirtreqL,-ii"n
will essenrillly aftect lhe catcutalion ot the deducdble. pro,ided one a.ar"riti" i"i
cr.JJlr. hJ, heen Jpreed. (l ) tlo. On rte nrler nrld ii:. con.ei\dbtc rhd rh" .h,;
Lullide. sirh ,e\er"l olh(r -hiT. il .lJi.\ n! i...e. ," c, " r;i:exceed the sum i.sured for rhe collision liabiln),. rn connecrion with such a iseries
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or .oUr,:on- - Lle n-rJr.l I hrne r, do * ill bc ro rel'le rhe ' olu r'^r ro 'he deci'ion q hrch

. :,^:..,," rco",.,o Lheoi1(r' rirl','o l'nir l'r' lid\r'ir) e\rernil'' lr rhe'erie'

i,'"jii."'.'':'i.i."a'". *'.,.r '.p"',," a""tse rcd'Jrr erelr' 'o rhd' 'h( otrn<'

ll,,li'^,'.-,i.,r- i,:*."t-'i.,b,'ir\ 'um 'e\er'l rrne' rne hurr :n'L er 'hou'd Dc r'-"hre

li ;;'":i.. ; ;; :;;.,;',i"J,J, .or,-i* i.t 1',l,:T:'^J:" ;i::";."1;: [j::
.le.ision oi rhe qu(stion reedrdrng lrmrlalron '
.lNor{esidnlrq,orarle'rD\dLoununr'nreie'oa'nilarPtrncrple''Hen'e-the',l. 

i,I; a,i"' "., 
t "'. '" .onP'\ s irh e'P' an {mer;cal coL.r de' i'ron * r'rcn nirLlJIe'

..i:;, "::";;'.'.-"".".'on... 'o, rti ooenr) 'rarcd nJIno'e oi
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wreck \yould also be recoverable in tull. Howeler, in this sitnarion the insurea\
I -bilir\ ror rh( Lo\.\ ot p.e\enl \e egutJred po.iLi\e \ in r 40
sxbparagraph :, of the 1910 plan, ct S 82, subpa-g-ptr :. oi rne,i* Hon. h" cosis
are recoverable in lull. in addition lo rhe sum insured, provided rhey were in.Dred
belore rle J.,ured le"rned rhar rhc ir,urer "outo na. rhe.um in.ur.rl

a 3o olrhe rle o.r0 Plar drd 1or conr-.n dn) ,pe: a rute ro rhe ettecr rtd rnrere,r
on the claim is .ecoverable in excess otthe sum insured. However. rhis has been done
in practice. and the new Plan has nrcluded an express rule along rhese lines.

In conneclion wilh g 80 musr be mentioned g 167. which deali wirh liabilitv for rhe
rcmoval olwar wrecks. Under that paragraph the war risk insurer colers such iiabjtit!
e\er r' lhe .rm in.ureo I' er(eeded.

$ 81. Limit of liability in the case ofcombination of perils
This paragraph is new.
In lhe Pa, case. ND 1956.321 NH, the quesrion arose as to how the limilalion to

the sum insLrred was to be prdcticed in the evenr of a casualty wirh a (mixed)
causation. Liability for the damage to the ship was apponioned wirh 40% on lhe
marine insurer and 609n on the war risk insurer. The cosrs of repairs etc. e\ceeded rhe
hull laluarion. but the assured demanded full compensation, cl;imins that each ofthe:n.L"eh ullhin hi. ,Jr rr,ured ur, tidbte tor h,. ,hdre or rhe udmaC; ro rhe,hip The
Supreme Coun rejecred rhe cla;m on the sroun<ts that rhe a$ured siall not (in a case
ol a combindr.on ol'\dr'oL. drflerenr I1eFl. hein d t'rncnc.J \ more adranuueorr.
.o.rr,onrhdnit rhere hdd been ro combrnJlron ot d. erenr pe,rt.. tteptrncon-n.^.
the rule laid down by the Supreme Court.

$ 82. rnsurer's risht to avoid further tiabilig by paynert ofthe sDm insured
This paragraph coresponds ro g 40 of rhe 1930 plan and seclion 74, subsection 2,

of tCA.
U.der g 40 of the 1930 plan the insurer had 10 exercise his righl to pa) ihe sum

insured (within l4 days of halirs recejved adequate information ;e*aii,eir,. i.r.,i.
Hose\er. r\e rn.Jrer -1outd hd\e rhe rish, o trmir h. t.:bitir) o.lo ,r 

"-r.re, ,rase
durinp d nrolonsed \al\ag( operd on. rnd rh( ptJn ta, dete,ed Ine rmiunoa

Where the insurer pays rhe sum insured in accordance wiih lhis paragraph the
further salvaSe operalion will be for the assured\ own account and risk. Iith-e salvase
operation is successful. the assu.ed wiu keep rhe wreck. while he musr on rhe ort_er
hand p.y the full cos1s. Howeler, be may claim a reimbursenenl of the costs he has
incurred before he was informed thar the insurer had decided ro pay rhe sum insured.
The measures, which the assured has instituted prior !o that lime aie for the insurer.s
accounl, even if the costs do nor accrue until taler.

Normall], i1 will be rhe hull insurer who pals the sum insured for the insured
!e$el. However,lhe provision is also applicable ro an equipment insurer. with a vie;
ro rhi, e\enlu"lir) ,ubpdrcprJnh I ot rhe pdrd8ranh p,"-uppo.e, rt,, ,r ,nu oio
become dppronridle ro p.) d pan ot the.um ir,ured. rrz itrre equipmenr rn.u-er
withdraws from the salvage ope.ation afler pan or rle equ;pment lai been satvea.

_. The principle conlained in this parasraph is only applicJle in property insurance.'The in.urer cannoln\oke rt e prov,.ion it rhe a*ured. .onrrarl ri, r,i. .i.r,".. .r"r,
ro rn.rirure lesa pro.eedine. regd-ding d tiabitirr shich ..o,i,.a tr ,r,. i".r,",f..
Here il is necessary to resor! to the rules conlained in $ 94. rf the as:ured in su.h ;
case is support€d by rhe arbitralor, but a liability. which abso.bs ihe enfte su;
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insured, is nevertheless imposed on the assured in the legal proceedinSi. the insurer
shall coler the lidgadon costs under the general rules.

Chapter 5
Claims settlement

Subdivision I

Claims statement, interest! pavments on account etc.

S 83. Assured's dDty to proyide prrticulars and documents
This paragraph coftesponds to S.15. subparagraph l. ol the 1930 Plan, and secion

22. subsection l, of ICA.
Under the 1930 Plan it \!as the assured: dur)" to pro\ide paniculars and

documenrs <which the insxrer wishes 10 ha!e in connection Bith the setlement of rhe
claimr. In one respect this rule was not faF.eaching enou-sh. in rhat it shouLd also be
the assured\ dutr.. to produce a documenl or a panicular $hi.h has a belring o. lhe
seulement, bu1 ot which the iNurer is not aware lnd rhe.elbre has nor requened. On
rhc other hand, the prorision went roo iar \vhen cntirlin-e rhe insurer lo demand ro
ha\c xnr, documenr haDded o\er which he might sanr \rirh a vie$ 10 the claims
settlement. The assured s duly should nor comprise mo.e lhan whal the insurer needs
liom an objectile point ol view. Subparrsraph I of rhe prrasrap| is worded atone

Ifthe assured neglecls his duty under subparagraph l. he forieils his righl to ctaim
inieresl for the time lost, cf. S 86. subparagraph l. 1r $ill no( normatly be reasonlble
to reaci with loss ol inrerest undl rhe insurer has \oic.d an explicir request for a
specitlc piece of information or a specilic documenr lnd the assured then fails to
comply wilh the requesl.

The rLrle conlained in subparaSraph 2 ofrhe pa.i8raph is new. Neirher the 19.10
Plan nor the policies contained anl'. rule regarding lraud on the pan ot the rssured ln
conne.tio n with the cta i ms seltiement (ci h o$ e\ er. i l: \ o. j subparagraph 2, of rhe
1930 Plan, reeardlng tiaud in connectio. $irh double insurance). However, oulside
marine insurance it is customary to include a clause 1n rhe policy to the e,fecl rhar rhe
assured will forfeit an) clxims dgainst the compdn\ ii he comnits fraud in connection
with the claims s€tllement. Such a rule musr be considered too stricl. If rh., fraud is
of only secondary importance and concems onl) cenrin tosses, it \\ilt be a severe
reacrion to reluse any compensdtion. Ir wlll al:o be easier ro get the courrs to hold
lhat fraud has been commitled if the consequ.n.e is no! a lo$ of all rights. The
provision h.rs therefore been wo.ded alon-q rhe iame lines lts the rules retalins ro a
Ld.LJlr\ caJ,ed b\ ero,. replrgen.e..t I r^

As meniioned in g 30, the insurer $ill som.rim.s in connection wilh the clrims
seltlement $an! particulars from rhe clasnficllion socie!r-.. inrer alia;n order to have
a basis for evaluating whether incore.l rnl_omrrion uas given when the insurance was
taken out, whether the assu.ed has \iolared lafet) regularions. whelher he has been
aware of a lact making the ship unseasonh\. etc. Often rhe sirualion will be thal rhe
classification sociely will onl) pro\ide plnicular! il lhe shipown€r has gilen his
express consenr. If the assured refuse" to gi\e such consent and the paniculars for
rh r reJ,on Ldnror l-e p oou.ed. rhe r.--;. l.,bil r) ,houtd be timired in rhe,dme
way as where incorrect inlbrmation has inlentionally been given, cf. subparagraph 2.
2nd sentence of the paragraph.
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S 125. Cases where the itrsurer is entftted ro fu p.emium for the time rhe ship is

This parasraph cor.esponds to rhe Huil polic) Dr (e). (n lrnd (j).

S I26. 
.Claim for reduclion of premium. Charge on returo oI p.enium

^ 
This.prrasraph coresponds ro rhe Hull polic) Dl (iiand g 15, suhplr.graph 3ofthe 1930 Plan.
The ,Lle. (orr. ned in rh. od.dg-rph dre dpp,r.dbtc ro dt' cd,e. rhere rne dJr!e c\rjng the rr!Lrnn.e lo pJ\ prur.ium id, tdp.ed, $to , o ir Ddfl.

unoer rne -ute\ ronla n(d r1 ( hdDrer r..L d o..uDpar"eraph .. )o o, t:0. /. d.rd
122 to 125.

I! has been suggened ro exrend the rimeJimit for making I claim for a relu.n of
fr(m rm lrorn .l a.1 h. 'rhe Hu p"t J.r " o molrt\ A.c:roing.",h. 

""jt;, ;;lrm(-lrrrL tooI ellecr a. rom -e1T \ nr rh! notr.)-. AL.nrdire ro rle pcn rhe
r_me,'.mrr rrke. ell!Lr J. tror e,p r. nt lh( in,urcn.e redr. dtLerna,iretr erpirr otrt"e
fenod ui .n.LrJnce d0re(d. th( rdm ..n.u-dnce )ea- .. sed in or.ter ro ajaoL rtre"Lie ru rhe LonrinuoJ. rr.Lr.1c6 lr rhi. f,,JB-Jnt .rte,n.Jr.ncc i.,i.. ;.'";,';
nerooor ore\(d.tronrre n.jrdlLeccnernlJior.e It ir i, r c6nl.nro-. ,n,rr"n..con d!r. rhe in,u-dr.e \tr- cun.Irule\ J period ot one rmr,mm eroin or rle
prrLeJrne rn\urdn-e \ e_r. The in.urJn.c . err rd\ cuincioe * i h rh" .,t""o:";e.,. ,-rnr\.r\ nol d I rder rte Dot,., rhe in\urer qr, enrilted,o re;and lh(d renrt.ed e\rtu\r o r\e toB I,oot. thi. regutdLion r. \uper LoL.arongsr0e recnon lq nt the t\taririm( ( o.lc

Lrnder the t9t0 Plan rhe charge on relurn of premium was l0% of fie relu.npr<miJm. hoke\er nur hrgh(r rl-Jr \Ol.. :(,0. qcroroilg ro rhe Hr.t poli., ,;; t;;{d. al,o l0 . rl rhdr rhe rJ'. rerLrl prerrrm., r.rtr:rea ut, 
" , t-. pr"rnir; i;; i.;penod ror sh.h the -erurn nremrn ".. !.Jn.ed. Ho\e\er....o.JiFp ro lhe Hullr-ort r tr(-e *J, no I,arr ro rhe drnrL ot r1e nremi:r r hr.h rhe .n,rrei r., en rrteJ'o kecp. Ihe Pldr mdilrd n. rhe rLl, ot J .dr.elt-rinn iee ot to00 on;;;(i;;;pr(rium hur. lile lhe lolo Pld1. ir .lrpL,,re. r TJ\imLm dmounr.

Chapter 7
Insurance of the interest of third party

$ 127. Scope of the rutes
This paragraph corresponds to S 5J ot rhe l9t0 phn.
Under,e.rion 54 ,uh.rcrior r. ot t(.{.Jprup(n. n.L13n.e.h",t ocde<medro

De l!ken our lor rhe benelil oI .antone ( hn l;;;il.:;..;;, ;;;,;:;; ;: .,;t:r.i';;ll x: "":lj,:li. iili: i,.'.ili.l .|.iff
o, vme. rr rnrer\e0 n p,e\e rre r trom beirE ddmdgeJ o, to.r.. rn.orneci.onq n Jn ororn.I) nropen' rn,urdn.e lte-e md. "..ordinr \ be c nLnber or "/*.,rp,1,.\,/. Jtr rhe pe,.on. rno ha,e a ,rnter quatrrred nrere.r . ,"".,"ri.i,.r,. 

"iil".LDre.t-mdlrer. rhe rhrrd pon\ con(e.ned i, aL,romr,i.d r .o ir .Lred dno \\irt ,. rhee\enr ol d io,,. nd\e cn jndepelJenr ciJim dgdin.r ,1" ;.,.e, .."-r""a1", i" i,,'rnan(rar rnlerest rr 'he \ubterl mJIer. Somerime\ n.. 'rt<r<.r LI .om1,ri.e rhi enrrre\dlue oi,l-e .!biecr.m. Ier. d\ e.s rlen he hds bouchr ..,1 n,i" i;,'i, ;.-;:,';
mortsase which swallows the entire varue. Bur he -"y n- r. 

" 
'."_^.,*J rl".g.ia.

.]l: l"ll Pl"" conrained rure. ret"r.ng ro rhe in.uran(e orrhird pdnre,.inre.esr.
rn s! 4q ro ){ I he rJte. {ere \en comptrlJred dnd dit.fi cJ.l lo to o+. lhe\ qerc.;;
cha_rclefl/ed hr lhe l;cl rhJIhe) sere srilren iirh d rie* ,o Ueine rpn,rc"o,e ro iheinsurance ofeoods. However. th;re is a consid"."br. ditf..",..;;;*;;;;;"b;;,'l;
a shipowner's insu.ance and problens in an insurance of soods'Ihe brdncl- or rne shipo$neI . .n.urrnce stere r'trrrd p.nie, irrere,L, .,re
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particularll relevant is hull insurance. In this connecdon there may be a number of
third panies wilh financial inrerests in the ship'j capilal uluc, intcr alia a purchaser
who has laken over the ship, or who has entered into an ag.eement tb. the purchase
ofthe ship at a price which is lower than the laluarion. a long-term chanerer who hrs
e.tered iito an agreement on tavourable condllions, a shipyard which has a Iien on
the ship as securiry for the in\oice for repairs. r maritime lienholder, or a mortgagee.
lf seclion 54, subsection l. ol ICA were ro apply to hull ins!rance. all these categories
oflhird parlies wox1d. dependinS on rhe circumstances. havethe right to claim ashare
of a lo13l loss comtensalion tbr the ship. and their i.terests would also hale 10 be
safeguarded by a reSulation ol pariial damage. This would be in conravention of
lradiiional solulions in marine insurance and would reduce the Iinmci.rl securit,\'
which lhe insxrance gives &e shipo"ner from time to time. ! 53 of rhe 1930 Plan
therefore explicitly set rsidc s€ction 54. subsection l, of l(lA, stipulating lhat an
i.surance, which an owner ofship or goods had taken out. did not coler (the inlerests
of a mortgaSee or olher similar inierests of a rhird paft) connected with the
subject matler ins!.ed, unless rhere is dn ex|ress agreement to ihe contrary,. As
regards fie mortgaSees. a separate anangement had been made. cf. below in Chapter
8.

The Plan maintains the previous system. Subparagraph 2 oi rhis parasraph
eslablishes as a basic principle thar the third pan)'s inleresl in lhe subject-matter
insured is.ol proteded. unless this has been specifically agreed. As regards the
mongagees, their position is legulNted in (lhaprer 8 ol the Plan. Under S 118 the hull
insurance is also lor the benetit of i third farly who onns or has separate security in
ships equipmenl covered by the insurance. and under 5209 the purchaser of a

newbuildins is co-insured under lhe shipyard's insurance as far as instrlmenrs alreadv
paid on the building price are concerned. Otherrisc thc Plan does not contain anv
rules regarding automslic co insurance or olher prolection ol other third panies. Such
lgreemenls would ha\e to be concluded sepa.ately. e.g. if lhe hull insurance is also to
be for the benelit of the purchaser of the ship.

The rules contained in this chapter \,!ill hardl,t, ha\e any $ide prlclial applicalion.
As most of the questions of imporrance in connection sirh the prolection ol the
moftgagees and lhe purchasers of newbuildi.gi are e\haustivel! regulated ir Chapter
8. cf. S 209, subparagraph 3, the rules conlained in Chaprer ? will. .tpin from the case

menlioned in S 148. essenliallt be appliclble when, by way of e\ception, a separate
agreemenr is made lo fie effect lhal the insurance shall also be lor rhe benellt ofolher
third parties rhan thc mortgagees. c1'. subparagraph I of the paragraph.

S 128. Duty ofdisclosure
This paraeraph corresponds 1l] S 52. No. l. oflhe 19.10 Plan.
Where a third pxrty is co insured, his riShts will depend on lhe existence of! talid

contrrct ofinsura.ce. Failure on the part ofrhe person ellecling lhe insurxnce to fulfil
his duly ol disclosure may invslidate the conlract of insur.nce wholh or in pan. cl.
Chapter 3, Sxbdilision l, of the Plan, and a co-insured third pany will have io accepl
tha! the irs!rer inrokes this objcction, despite lhe f.cr rhar no fault anaches 1l) the
third party.

This paragraph regulates lhe case \lhere a third pafiy is in possession ol
informalion \|hich has a bearing on lhe insureis assessment of lhe risk. If the lhird
pa.ty knows that the insurance is being effected. he has the same duly as the person
ellecting the insurance to gile his ini_o nation to the insurer. and his negligence sill
be assessed under the general rules relating to lhe duly ol disclosure contained in lhe
Plan. ct subparagraph 2, Is1 sentence. ollhis pdragrrph. For the insurer il will therfore
be of essenlill imponance to knoB whcther the third pa(y is aware of the insurance
bein8 taken our. so that he has a dur! to and a possjbillty oI passing on the
information he possesses. Hence under subparagraph I of the parasraph the person
effectiflg the insurance shall, in addilion to the oiher risk information which ir is his
duty to 8ive. also state $hether or not the thi.d pany k.ows rha! the insurance is iaken
oul. If lhe pe6on effecting the insu.ance intentionally or negligenll! fails to sive the
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insurer this info.matioD. lhe rhird party sha be considered as if he kne$.thar the
11.,"":. ",, Jl,(n oLr d,o rJ t<d ro di,e rhc ;nrormdriun .,..h ," .h.rlt;,,;g'\er. cr .JDfdrr8-iph 1..-ld.eIrenL!. ot rhc ndrdgr"ph.

l-l_r::-!:,ss 
of 6sred's righls osing to acts o. omissions of the person errecrins the

This paraeraph corresponds to | 52 No 3 a otrhe 1930 plan.
A lhird panI. who is co nrsured has an independenr position as (assn.ed, inrelar un ro rh( in,urcr. He nJ\ tu.. $t-ol) ^r.n pJn. to+ilhe."r..,.,;;."i;

dnLr orl\ lur hrn,(ll. br !dL.inf an in. ec.e or pr-i,. . .".r "tr). iairrnp ro norirv irrerr.Lrer o' -.r.udtr) \hi.h hp teJrn. dbuLr. err A i rLte. rr r"e pt,1 
"hi.h,-e "i.e;al the (assured, will rhus be direclly:pplicabte to him.

, Hose\er. Lrder rhi. pdrJstuph rne d*rrred.ra,, rt,o rn d teflair e\rer r berdfn rlreJ s 5 .he per.nn ...e! nB rhe n.u-dnL< d. re€Jrd, rcr, or rhi, narLre ,i;rnen rhe \uh (!r.mdr(. ij'.Jred i. rn rre tu.lrJ) ot rhe per.an eiie.rina rfc in,uran.eo, n rhe . u r, J\ or .ume^ne .,t^ hu d, r or rrr. tcn..i. t" ,h", .,."i;.;;;;;:; ;;rh( DJn ot rh( rerun e tLrirp r h e , n . L , d n ( e . h d I I be,*e,,td a..i tih.;;;.;;.;;b\ rhe "..1r(. . Fgcrute.. ui rte rrLr rh.l rne ne.,on er.te.rrre rr.e .n,r,,n.e n, ron,.,hJ. Jr\ per,u,rl tlndn(rJt ilrere.r i he .uh ecr rd.re jn,;ed

$ I 30. Amendneots lo aod rennitration or canceltariotr of the cont.rcl of insu.ance
. This paragkph corresponds ro 152 No. I b, "i tl. r9:o pia,, anJ ieclion :0.subsect;ons I and 2. of I(tA

, , 
T\e pd?8raoh ei\e. rhe ner{r err(Lrirg rhe nsuranLe, nide ru.hon/rrion o1behdll ol o .o.,n.J-ed rhiro pdfl.. Houe,er. ir *r rardt) te "t ,n) .ai., o;;;i,,8rit;.dn.!. tn rhe.h po*ne,...n.Lrd1Lp ir u,t r- , ,,i",rri"p i"i.,-;'".",r"."',1

be tdk(n.Lr iur .heb(re I uia rhru pcn\ trhu+ id<nrv t. "",.,,.i;.;J;;',i;I,.ur(r '.i. lhe l n .ubnrarrrnt or rhe pdr"eraph, dnd it na. been 
"i..."."J,h;i.. ell<.rpd lbr rhe b(rerl of a .p(Li, c rtird p"n\, ir $.t, nornill\ dt,olo'lo$ l,un rhe,e,Jr on.n I rhdlhe p..o, er e..,"s,h.,;.",;""; .;;ti ;;, ;:*',;;r Bnl al rr. orn d..crer.rn lo elinrn rre te ..\Lr. ,!t the ,.r .rtp","g*pf, o, ih"

I l3l. Settlement ofctaims

-_ This pragrlph corresponds to \ 52 No. I c and .1, of rhe 1930 ptan. and secri.n

..,-:.ll:l : : 
.-Jb.e.r on r. or i( A. e\pti,irt) e.r,hti,1(. rldLI r. _rhe rer.or roqnoT he rlrere.l bclnng. q,ro .. cnr lt.u ra lhr.omp.n,rior ltr . _rntr.. e,.r r.rheperon effecting rhe insurance has nor ootified r,i", 

"r 
,1. .,"._i.,. irl. ."nr"Jpnl e. under th( Pldn Hoq<\(r I s ,. 1^r todrd ne.e..dr\ ," .,.,. ih.,,i..;;,.;;ii

n \ieu or rhe .dcl lhdr , tot oq, trrr t, A.. rJ,e. rnd ,r;, ,t.;;i;,; p1;"',1.;:;,
, lle.pJrd8rrnh 8-i\e. rl-e ne^un. ..rinr rt-e,..,,."*,.*,i" 

"."oli,""" ""adcKnowreogpnenr ot-re!(rpr 3Llllo,il\.r.-u-\i.rt-prn.Lrer. theaulhoririL,uhiecr r,,rre tond.t.or rh-r rhe ir.Lrer doe. nor \ros. rnr oLenr t_e Lo tr.,e lnirn ur,",r,.J.-Lred i..,lr i. riu. nur ,Jtfrcjelrro uenn,r rhe 1< ,o-n cir<crirg,r. i^..,""." 
"rii,aulhunt\ rhdr r5e In.u?r ieJti/e. rhJ d rhr J p.n. .."-,^r,"0. 

",.""e r. f. ".i".ihno$\. no, oLphr ru (no$. uho rhrr .hird n. . ...

5 132. Righh of the in\urer again\r rhc per\on eftecting rhe in\ursnce
rrr.pd J8?oh Lnn<.pond.lot5t \o. :ind4o.lhe tajo ptcn.

_ lhe JLr) ro pJ. premrum tie. $.rn rhe pe\on e ecrinp rhe.nru.ance ,r d )
'ubpardtsr,pl l. Ho$(re-. rn rhe e!(nr ot I derau I on rhe-p"\menl 

" "r.-lr. ,.;n\ur<f md!^ n\oke h. .ehr. ag-ir.r dn!one {ho r. ,..,,;;';;;.1;r; ;;i;;';;rn!urdnce. Lt. ,urrpdrJerJoh t. Lr ,enr.nLp. ot r1e prragrdth T,re a..ureo qi orrooe rnrere.red rn td)r1g oLr .te prea um. rhereb) d\eaing rhe et.eLr. of " OeraurL a.aruopariSrdph t. rnd .enlencE ot rh( ndrcprdirh rherefore pre\ribe. rhd. he.hdll be



inlormed ol any denands. nolices oltcrminadon and othernodccs senr b\ lhe i.surer
lo .he per.on ell(.rine rhe r1.J,dr)L(.

Subprragraph I ol the par.tgraph prescribes an identificarion ot the person
ell_ecting the insurance nirh rhe assured if the knowledge ot the person elfectins rhe
r1\ur ,n.e trler lhe 'n,rrdn.e sr. rdk(r oJr \ re(\alr lor lhe qr(.rinn trh(rf;r o
nor a premiun shall be paid.

The last subparagraph olrhe paragraph establishes rhe generalbaslc principle that
the insurer may alwars se! offourshnding premium payments and other ctxims arisinS
from the insurance concerned a8ainsl the compensation. reqardtess ot 

"herher 
rh;

.oapen.ar on orh<. 11 1 l1e per\u ; eclrnc rh< in,urJnLe.
However,lhe insurer cannor set offchims which have no connection with the contrac!
of insur.tnce. The .ight to plead a serolf here is thus somewhat limited in relrtion ro
what would follow lrom gene.ll rules ol law. A spe.ial rule \lhich ilrlher limirs the
right to plead a sel-off is incorporated ln the chapter on noftgagees, see S t3t i f.

$ r33. Chatrse ofownership
This paragraph correspoDds to g 65 of the 1930 Ptan and S 10. subparagrrph 2, of

Under section 5:1. subsecdon 2. of ICA a tropeny insurance shalt. rega.dless oi
an! agreement to the conlrar). be effecred tbr rhe beneltr of the purchaser of thc
propedy for a period of 14 days, providing rhe new owner does nor have a.taim for
compensation through his own insurance. Howeler. rhis m!n.laror] rule does not
appll to <marine insuran.e ol ships,. and was made inopcrative by S 65 of rhe 1930
PIao. The new Plan confi.ms the previous synem. In lhc shipowner\ insurance rhe
risk is conlingenr on who has rhe disposal ot the shjp ro such a great erlent ttat a
change olowneEhip should uncondirionatly resul! in the insurance lapsing.

The provision applies not only lo hult insurances which are taken oul on the basis
of the Plan. Also lreight and P. & L insurances will lapse in rhe eleni ot a chanse ot
ou ner.hip.

The insurance will lapse only in respect ol casuatries whjch occur alrer the chanse
ur o$r(r. r t. ll\e.hipdrrlelr.leotr,dn.terho.Ln-efc.r(ddJn.pe.,o,"hic1 r;e
insurer is liable. or is encumbered Nith a mariline lien for ctaims tor damase\ uhi.h
u ,l l.e.o\ered b\ rhe P. a l. 1.Ida\p. rhe .(ller hJ, d.rnd rnrdt LtJia J:din.. rh(
;nsurer, which he mar- rransier to8ether wirh rhe ship, ct. ND 1950.29-9 Bereen
B)rding.

Subp.ragraph 2 of the paragraph gives the insurer a ri8hr ot rermination uhen
more than hall of lhe capilal in tle company rhat osns the ship passes ro a ne\!
owner, and in rhe e!en! of a change ol managemeDt. In ihis connection also a
co oyneNhip with personal liabililv of lhe olneE sha be reear.led as a comDan!.
l-rc -ule. rerJ.rng ro rhe ral,ler o' .lrre. ur \oLr,e nul .{u ie
satislactorv lrom rhe insure.s poinr olvtew. in liew ofthe tact rlat a person or a
Broup may acquire a conrrolling influence in the comp.tn\ rhrough the pu.chase ot
tess lhan 500,i of the interests or thc share capiral. To dratt a rLrte which woutd in a
praclical manner regulate such x situation sould be \e^ ditilcuit.

Uhcre rne rr.LrdnLe l,n,e. l.\ \.rue ot rh . p-r:g-Jph, rhe peron ette\(inc rhe
oemdnd J reoL.r,or o rhe prerrun undrr o t. . .ubpdr Braph .:

Chapter 8
Insurance also covering mortgagee's interest

The t.end in the d;ection of bigger and more conl), ships has resulted in the
shipownen to an increasing exrent beins tbrced to sohe their financing problems by
mongaging rhe_ships. Grealer atrention is being prid to the rules relatiig ; mortgage;
on ships than before. This applies in panicular to rhe aspects ot jns;rance l;w in
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connection r!ith these problens: Wjlhout an effectl!e insu.Nnce cover of lhe
mofigagee's interesls aD e\tensi\e credir ln shifs $outd not be possibte.

The mongagee s interes! may be coycred b) independenr insura..es. but as ihe.hiouh ,er $.Lr d ti. nicre.r rn Jt . ,"ra,"l",, .; ;;;
mon'"re. rhe n ongaf(e ir.Lrd c( ..outd ,n r..,t.l) rc.utL i dor b.e rr.ur,ncc. Ihe
mosl-er]redienl solution mun obrjously be rhar the monSagee in som",ray g"rs ro
benefit tuom the shi|owner's insuranccs. Fo.mally speaking,-this rr", t" 

"..1,,r!.a 
i,

t$o dillerenl Nals:
Il lhe 'r.r nlrte rh. nonca[e( mi) \e S \(n ., r.n8at( Jn t e .hito{nc-. r._in

Jpdil't Ih. ir.urea Ih( j, r-fl..houlo ld\( nn, bklr on.
Ih(,hip n..t.ee( {,1 J.amoneaee(irj rt e n . L I - 

. 
, , e . L , I n r o r rar.,nr'o,i"",,

riBhr dpdrl,r lh( n.r-(r , rc- l1e .ripo*ner Hn{(,c.. .h< .\,r-m h-.'."".,;;
der'l.rence..\nenL..nprhp.on.rrrL.i^r.muncJgeorrh<r1.JrJrce."in..ih;
diflicult qnesrions ol lesal proieclion lor mortsage on claims irise. w;tlo,r i"g.r
prolcclion a moneage i5 not wo h much, rhe shipowner.s orher credilors not hav;s
1o respec! the ship mortga8ee s preferenriat riehts to rhe insurance. ln practice rh!l.s-l toLeJr .I hJ. re., en.u.ed b\ r1(.t-ip^trnfl'.,"..,,".. *i .., r,"",
Jenn.r(d {irn rhp mo F.Fee. uhcn n". teer rr""...r "r,"!slfrene ( oLn. .ee Rr lul|. '^(K.J8er re..dru"hilt- re ,,,, p".'-r-"a*,,,i
he ndinrJine.l..ee.r. S ''. A. rh( i.. r ne ot rhe ooti.ip. nurl,d,.\ J.e. 

",r r.k. nt;..Lnril .ome In e dt,(r Le..'mm(n\en(nr ot lle i .J-Jr.c ,rr. rrerc *ir erer. ,_,,
h( J ,hofler ^r onperTe.ioduLIrfuhi-hrher"nrJf(...1,dhr.d,.,.n",..,.d.,:;
lJnher 1,./,. -pJ1,td\(r nre.e..fl i t,.tutu1r.flne r",.r r... i,i,,e.r.,,.r:.^
t.re1 ng. Pxhlr'J. u er 1r. 8. , ,.n rn IrR to.to .4._-l U! rh( \c.dk,.r--LrdsmenL\D l0\r.ro1. ho\(re- he te.d LJ, t(sr nr","..,on .", "i." ..e.l.bli'hPdl\d1(rll\nlh(.n,T.,l(diJl\,A.mo.l.hip.roll8J8e
pro\i.inl ro rh( ('te.r hcr rl-c n, Lgdd(e.tr rr.. l".i " rroni.* "",,, ,...
mo(gagees iI mosl crses so to speak automatic.rill obltin a tegalt) prorected
mortgasc in the shipo$Der's insurance chim (cf. aa,slo i. .Fo.siirinssltidcnde,
195-1.221 23).

When lhe Nordkrsr iudgment w.ts rendered, ho\reler, prrcttce hld lons since
.bandoned the system of a moftgrge on the insurlnce ctrim ana suirctrea-to tle
sy\tem of co-insurancc ol the moftSagee,s interesr under rhe shipoirner.s insurumes:
b) co iDsurrnce rhe mo(sagee sets a direcr claim againsr rhe insirer. nor jusr a craim
deriled tuom !he shipoqne.s ctaim. Bhereb.t rhe m.tn\ compler t"g"i p.ntecriun
orubler..,re - -(n.a. \\'h"r -r I. rhe 1nflH.i.e .,r. I tJ.( . .-J .j. t-. i.,,.J-. .,:,r.. dplermrr(d rl le n.J .,r.e . ,Id Ion.. p rJ .. nJ. b- " ..u"d n de.J. ir h.
said condirions as lndicNred b) rhe mongagee's need lo. prorec(ion ard rl,e i,r.;rer::
possibilitics of aliording co\e. $irhoul being bound b\ lie tiniti lel bv the conce"tol mortaaSe on clainrs. The co-i.surrnce poinr oI \ie\ mai atso tre appled in
Lrnnecl un *i'l in.ur ,rLe. rt,Lh Jo ,,, .on.err .t-( n r.,..".. n,"-.,,,n,n..r.,",l'ell.eg,Pdlln.l,.Jr.,,$1(ltln..o1!(|l.,
would hardl! be I1(inB.

A co-insurance of rhe morr8rgee inrercn ma\ bc er'iected in seleral $a!s. lt ma!
bc dn auromalic side effect of the shipo\ners insurance. or fe cunr;ngint on ,i,
crplicit declarrtion from the insurer ro rhe mons!8ee. l,nn-. it m"y Se "jepen,i""i,,o- indep-nJer ( o:,.J.JnL< r. . o!o(rde. ., ,",. r.," ,.,-e, ,,, 

",or..\r-1 \r. rrp noflH:pep "ll rhe ubie, r^r, t-e n.r n.,re \i.-.,-\r. rhe,h.t, $ner. tr ..
<independent, $here rhe mortg.eee s chim is more or tess unaffected br, ttre insur..i.
obie,.i"r . \i.. q. rhe.l-irnuler

Section 5.1of ICA authorizes in connectioD s.ith propen) insur.nce, c.8. hull aDdlLl,nr(re. ir LrrJn.... nJcpero.rr .orr.ur"nc. 
"r ,t-. ."";;.:inr( e.r. llJr rhc . , torn-.r hi. e.p. ..,L.ed . ,.udtr. .nr.n onJ . o. b\ 'sr:..

n.slirerce duc. r" depri,e rre nrrnBoge< u. ti. rrst-r ,^ .rnpen..l o, .,,d.;,;,.
accomplice. From the mo gagec s poinr ot \ie* ttre paragiapfr provides a hiphl!
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satisfactor) solution. The marine insurers. ho1,,!e!er, hdve not been wjling to bear the
increased burden which rhis solulioD in\olves. Secrion 54 of tCA. whlch is nor a
mandatorv provision, was made inoperative by li53 of rhe 1930 plan 9127.
subparagraph 2, ofthe new Plan provides the s.me rule. As an addend!m to the 193ti
PIan a (Mongagee s Clause, was adopred. which could be incorporrled where
co-insurance of mongagee\ inrerests was acccpted. Ho$ever, the said cl.use. rhich
gave the mortgagee more or less the same protectjon as he would have go! under
section 54 of lCA. has not been applied to any srea! ertenr.

WheD il wds discovered some lime afte. the adoption of lhe l9j0 pian that the
s_lstem ol pledSing rhe shipowners policies was not quite satisfaclor)'. a (MortSagee
Clause ll (PHK II), \!as dr!w. up which esrablished a dependent co-insu rance ;f ihe
mongagee interest. Unde. rhis clause the mongagee co\er did nor tahe effecl
auiomrlically. but had to be agreed on in each indilidual case. pHK II became
unilersal in hull insurance. rnd a morrgagee coler of similar conlcnt was introduced
in P. & L insurance by the conditions ol1955. S 37. The plan foltows the same.ait.:rn
som( rn'nor Jmprdrenr. hJ\e \een mJJe .nler rtid {:rh a rr($ ru r1e tJ,r ih.,r rhe
rules musi be applicable to properr\ insurances as w.l1 as tiabilir\ insu.af,.es

fte rJle,.nn Jrred i, rlr,.l-Jp... Jre 1or ontr dtttr. J \ e ir Lorn(iron q.r\ rh(
morts.Sing ol shlps. Under S 134, subparrgraph l, rhe), shal appl), where (the iniercsl
to which the_insurancc penains, is mortgaged. Hence. ihey will also be appticable e.g.
where the shipowner's anricipated freiehl income under a chaner-parl) h.s be;
rrrnsfered to the lender !s securill. Howeler. a mo.rgage on . ship is the most
pracrical example, and the presentation belo\r is aimed onty at such a;ituation

$ 134. Nlongagee's ghts against the insure.. Notice of mo.tgage
Acco ing to the inkoduction in PHK II an explicir aSreemenr had to be eDtered

into belween the shipo\rner and ihe insurer 1l) the ettect thal the mongagee shall bc
co insured. g:17 olthe P. & I Rules merely required a (unilater.t) notiac trom ttre
shipowner lhat the ship has been monSaged and that he \,vants rhe mongdSee\ intcrest
prorecled. The Plan Soes one stcp furrher and introduces an aurom.tic co jnsurance
o[ the monglrgee interesr. see subparagraph I of rhe p.ragraph. Admjttedl!. , norice
shall normally be given because of rhe provision conkined in suhpa;agraph 2.
However, i1 is po$ible that, due ro an o\c6i8h!, no notice has been si!en. If th; shiD
.ho. ld rhe r b. l^r Jnd Lh< .h foq ner Bn ha1^rJpr. rne r unp .!(p u r,. be pr^re. led
r nd(r rhc Pldn qrered. rnc re.ul, ,-co-arlg ro pHK ro.,J D.,hrr rh( e; I e .Lm
insured would go in!o thc bankrupl estate so that rhe moa8agee soutd merely get a
di!idend. Howeler, rhe principle of the Nordkr-sr jud.qment (ND 1951.:lsj) wouid sirc
,lL morrgdsee J !er. I prur.Lrinl dl.o in Ln,e.a..,

The paragra|h is applicrble onl! where rhe ship is (monelged,. i1!hus oniv dc.lsuirl-ordinJ^no1gdge..\erhe,rhcn-rLn,(.ie lord(r.,n-rhe.rcLlror!1.h.,.
d'.1'a.1ed upon rh(.h p . .,.,n.ureo LnJ(r r1p.h n.\r.e.'. tol,Lie.. tr tJ. r.r ,een
made a condition thal rhe mongage is re!islered. bur it rhe mong.eee,s rights in lhc
'l-ip Jo n.r li.e es! orUret ,..i. l-i. I rl r. d..o..,.J-ed \r n.r ,e proie.red irr -conflict wirh the shipo*ncrs crediroF. ci. Rr. 1919.3.11 Nti

Subparagraph I i.f. expresles the basic principte ior lhe dependent co-insurrncei
The mongagee'i rights againsr the insurer sh.ll iol exceed the rjshrs ofrhe owne.. Th.
..,m( rule ,ol^$.o to.r.r. T,n,,.,o.i\ .;r.,neo r rHl. ll
paragrrphs a and c. Durin-s rhe re!ision rork rhe \orwegian Bank Associalion made
n .rblenerl "here rh( ".... rUur .JnT.fl(L il nd(p(n,.e1r norr!,!"e.o,..r ir..ns
Ite l.ne. ol .(crion :.r oI lr \ tr(A..o\iir nir.oLt, ...p nr.\erp1 \ r(.J.i ,. uh\
mur daeec\ r',.h,t..hJLd h.\( J.^\er .,n.h uJ. ri.,in. o rt"ar o.orhei
monSagees, and indicatcd thar the ship mon8aeees rould lhernselves hale !o obrain
cover againsl the risks $hich lrc uncorer.d under rhc plan. The premiun ior this
special insurrnce would then be cha.ged to rhe debtor. Holvercr. the Commiftee lirund
thal il had to accept the counterargumenls prcsenred bl rhe insurers. The insurers
stated thar the Norsegian me.chur martne todal is moneased up ro !round half i1s
value and that many ships are mortgaged to their full huli laluation. The insurers
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could no! undenake to keep lhe morlgagees insured regardless of whether
shipowner hrd lorfeited his coler. The p.ote.rion tor the lnsurers inherenr in
subjecli\e seaworthiness rule $ould orherwise be essentiallv reduced

lhe nr|n\rple in\ol,e. d , e orn degree o' unle'1J nrtr td rhe muna3Ee!. e.s. rhe
.h,n. urlh rhe,h'posner. knoql(J8e. ful. oLr ro .ea ,n ,n Ln.eJsonh\ iond r.o; rn,r
i, o.r J. J re,u I oi rhe un\eds^rLni(I\\. rhe no,rgdgee n.k. be nq te.;$,l1our co\e.
l-.r deep-sdrer 1Jl i1,ur.nce rhi' -.ut-ie(,i\( ri.k i. rer, .ma Houe\er, ir \reu
ol the large ertcnr of mongage credit on ships eren a smalt uncolered risk will be
undesirable from the morrgrgee s point oi !icw. For thar reason seDarare insurance\
\hiLh .o\er rhe no prp(( r'sJr1.l rhe ..Lb-pcri\e r.k.., har( Deel rd\en oLl n
EnSland and Sweden. and somerimes also in Norway. The real need for this form ot
insurance is, ho$ever, so insignilicrnt, thar it has not been deemed necessar! to draw
up mur" ,fe.ifi. rL, e. tur .r.n i1.u .nLe in r1e ptJr

The lact that rhe mortgagee s rights do nor rani( before the righls of rhe o*ner
does not mean that the owner m.ty rrbirrarily $ai\e his. and thereby rhe mortgaSee,s,
rights under the insurance. gg 135 to 138 conrah selerat provisions jntended to protec!
the mortgaSee againsr rhis and aSain!t rhe owner receirine compensalioD trom the
in.urcr " rrnLr l'( morrdJsce aererirind '.o t-e ,n.JrJr.( H:ue\(r. il "rder ro
obtxin such proteciion, thc mongagee musl see to it lhrr the lnsurer is notified of lhe
Tong-ge. .ee.r\p-,Jgr/fh '.i rh. oJr.rrrph In. -Lte cJnrx neC ir.u.odrrsr,oh
.r ^r r1( odrJgrdpl- op..1be. lh( il JFr..btig,rin.:"ur rh. n"ns"t(, ...o\ered
e\en i rh< in,urer r.,rl, 1., gr.< hr fren rhed nor.ce.

ll notice uDder subparagraph 2 is not giren. bu! rhc insurer nerenheless knows.
o. ought !o knolr, thar the ship is nongaged,lhe morrgagee clnnol inyoke the generat'ule.rerr:ndru"rlird-na1\.n.urdn.e.p.flr.ul,..)!,r0.ndtlt The r,er<;"rdrr,r
n o I i ( e r o I h e i , . L I e I ". J rordiriun ol r"orecriJl or ,t-e rona. J ee mu.r -e,nr;"*,.d
dnr.rn(ri!ill. dro n L.l d! d .peLidl -ule pr(\ , I ore- lhe Benerd' pr nc p e. LUn Jrn(d
in Chapter 7. However. the possibilit!. lhlt thc cou.rs na) in such cases vish to prolect
the mortgagee cannol be ruled our. At Nnl rale in conneclion with the payment of a
toral-loss claim thc insurer should for that rerson demand a cerlificate of lirle and
encumbrances. Conflicts of rhis nrture rril1 hardl) arise \ery otten. in vie$ of the tict
that the mortSagees, in order ro be on the safe side, \\il1 probably make sure rhat rhe
insurer is nolified in accordance wirh this paragraph.

The rulc conlained in S ll8 subtaragraph l. which imposes I srecific dut\ ot
disclosure on ! co-insLfed rhird pxfi]., $ho knows rhat rhe insurance is heine elle.led.
will ltlso be applicable to a mortSigee ir thc ship. Ho$e!er. the example i\ ot lirtle
practical imponance. !s the morlgagcc $,ill rarel! posesses.tn\ .ete\a inlbrmation
about !he ship $hich rhe shipo*ncr does nor hare rs lvett.

S 135. Notices of termiialion and orher dispositions concerniog rhe insurance
Subpa.agraph I oi rhis p..lgraph co(.sponds ro pHK II p!rlgraph b.
Subparagraph 2 of thi! parler,rph cotreiponds ro pHK ll paragraph d. bur the

minimum Doticc period !is i \is rhe nrofigagee hri been increased lrcm I to 7 davs.
Tl'< p "' .i"n r. .nt. dpp iLJo . ,, rh( (\rnr .r . n",r. e or rern ndriu ,. tr ih(

insur.nce lapses aulomrticrlh. e.B. in clie ol r changc of o{nership. ct. g jj:. or is
suspended without prior Dotice. e g b\ d.\i.rion. cf. S l7.lhe corer ofthe morrsasee.s
IrrereJ \il ,.o.eJ,e $rloLr nur .e. \. re;drJ. , ctrnge " o"ncr.hrp ".dte ra.
p.oposed at an early stage ofthe re\ision sork.rccording to which the insurance s..s
no1 to l.rpse antomalically in rcllrion to lhe mo.rgagee. in that he \!ds under any
(ir.u1'.r.,n.e. ell,lled Ho"(,ei. r\c t-,,p,." *J'.
opposed b! the iNurer. Practice has shosn no gre.t need tor such a rute. in view ot
the fact that tbe buyer al\|a\s arrngei aor a ne\! insurance to be eftected from the
t3ke o\cr. On the other hand. the rule lvould inlolre incon\eniences for rhe hull
insurers, in ries of rhc facr that ir trill olren rake a IonA rime from rhe slte untit rhe!
are notil'ied of the transler. The] miBht rhu\ ltl]d themsel\es iD a situ.tion $.here thei
would be lirble \ is-a-!is rhe mongagees lor a Ions time wirhout anv reasonabte chancc
ol settins anv rremium for th.t risk
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Also in conneclion with an ordirarJ rene$al of the insurance lhe Conrmitree
lburd no reason to gire the morrgrgees any special frotecrion. A dutv 10 notit\ the
nolgJg(e. cuu d n . r\ . rcJm\rJn\e. onli bc inTo.ed on rne teJd nr ir.ur< a. i.
would entail iar too great comflicarions if noti.e were also to be gilcn every time a
line with a co-insurer was rerminaled. A duty for lhc leading insurer ro notifl the
mortgagee would also mean a strain at a time \!hen insurers noto.iouslv ha\e a hea!!
rorllnio.sLr.ldoul\soulu/1,. n\Jl\(J!or .roe.dht(ri\rot trJh,ir' ror dan.e(-.
to. the insure.! if the dur] \!as neglected. The Commi(ec rherelore assumed ihal ihe
besr practical solullon to the p.oblem would be lbr lhe mongagees lhemsehes io keep
up io date wilh lhe irrurances ol thc mongaged objccts and inquire \rirh the
shipo"ner before . renewal can be effecred.

| 136. Deiiation, alleralion oI the sk
The rule is new in.elation to PHK 11. However. a correspon<lins provlsion is

cont.ined in a clause r€gardinS an addendum ro the morrgagee clause. dratted b] rhe
Central Union ol Nlarinc Underwrilers ud applicable to the insurance ot coastal and

$ 137. Handling of claims, claims sratemenrs etc.
Subpdr|grrph I cotresponds to PHK II e, but is some*hrt rnore comprehensi\e.

Acco.ding 1l] PHI< II it w.ts onll the ciaims handiing which the morrgngee conld be
kept out ol whereas the PIan also includcs claims slatemeDts and lhe lodSingofcl.ims
aglinst third paflies. Thus the osner mav e.e. conclude an out of,courl selrtcmen!
\ilh the in$.er regarding a dispured poinl of rhe claims statement withoLrt firt havins
ohrJinpd rhe nonSaCee. !ur.pnr. Admi <dt\. al (\L(priul r. rJde n.rhpJagrapi
2: in the event ol a total loss the owner should no1 be eDtilled ro make disDostrion\
re83 orrt i la n.. {h.rh $oJ d l.e onp ru r re ro(!dge(. s,rloJr 1a\rne ubr-.n<d rhe
consent ol ihe latter.

S 138. Payment ol compensation
This tarleraph corresponds ro PHK, subparagraph f.
The rule contained in subparagraph I does Dot impt).anyrhirg new. As reEards

rhr ndn ,l d.n"i.. , mpli . ior. .re.rree..eJ. .(e
suparaS.aphs I 4. Il lhe insurer lees to ir rhal the claims amoun! is used rs palment
for repairs ol the damagc. or to meet a liabitity to . rhird party, rhe mongxgee s
interests will normall) bc protected. because lhe vatue ot the mortgage will r; N rule
be reslored. ,{. mongagee should lherelore nor hd\e the right ro oppo5e such pa\ment.
and there is accordinglr" no reaion {h} hi! consenr shoutd be required. pHK ll
contained the same rule (sce paragraph f. subparagraph:.:nd sentence) as re8ar.ls
compensation to third paflies. bul.equired consent where !he pa\ment exceeded 105
or rh..Lmin.J,(dur \ol -'00.001r. lr l1e Pr.,.u.h. rmirrrior r,"ntr,io,r-r.i
lnr .d.e. trhe'e od\neir i. e e. ed { rnu-r .te rl,Jrer n-,r1g.ure lh"r i. i. r.(d r"
mee! repair cosrs or third part], claims. For this reason the limit is set ar 50.i of the
valualion. nor mo.e fian NOK 200.000. The rule contained in rhe last senren.. of
subplra8.aph 2 did not exist in PHK ll. but had to rpp\'where rhrt clause {as used.

The insureas ghr to ser oll claims under subparagraph 5 is more renricted than
under $ l32, subparaeraph 3. 1t is reasonable !o limit rhis rishr to claims which !rise
irom the conkact of iDSUran.e lor the ship in quesrion. in as much rs rhe moneaAee
cannot be required 1o keep up !o date on rhe ourstanding premnrms Ehich accrue tor
the assured s other ships. Further, it would be reasonable ro sripulate a cenain
time-limir. Here the Committee decided on a rime limit ot 2 lears. Hence, rhe hu
insurer cannol have more than 2 ycars preniums ourstanding rnd erpecr to have
rh. r Bl r ro .er ori rhp.e ,i J , I rg. ir .r t'urur( .onnen.criur.

The Commitree realized that it mieht involve ceftrin disadlantrges 1l] rie the
time-limi1 to the paymenr of the compensatioo. Il at the time of rhe c|suatl) there lre
two teaA' outstrndinB premiums, the insurer cannor auromaticrllv e\nec1 rhNt rhese
/r-e.r-.. n he.pr ntrag. n.r rhr.onnen.-riur..hict r tt t ( p, d;Ll ldre. H.ue\(r.
































































































