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PREFACE

to the English Translation of the Commentary to the Plan

During the last ten years or so there has been a gradua!l increase in the amount
of international business written by Norwegian underwriters, A significant proportion
of this business is subject to the terms of the Norwegian Marine Insurance Plan of
1964. While the text of the Plan itself has always been available in English, the
Commentary — which is important for its interpretation — has not, This has created
an unfortunate situation where non-Norwegian assurers, adjusters and co-insurers
have had to rely en secondhand information as to what the Commentary says. It was
felt within the Norwegian insurance market that this defect cught to be remedied.
However, several years passed before the topic was put on the agenda for the regular
meetings between representatives of the Central Union of Marine Underwriters and
the Committee of Mutual Marine Tnsurance Associations. Once the matter had been
put on the agenda, the two organizations had no difficulty in resolving that they
should provide the necessary funds for the translation.

The difficult task of translating the often very technical content of the
Commentary has been performed by the Governmen: Authorized Transiator Mrs.
Gytte Borch. As back-up support she has had Mr. Nicolas Wilmot of the Vesta
Insurance Company and Messrs. Johannes Woxholt and Leif Stram-Olsen, who both
are (Government Authorized Average Adjusters, together with their associate Mr.
Ragnar Svarstad who was appointed Authorized Average Adjuster with effect from |
January 1989. Mr. Svarstad has taken on the major part of the work done by the
adjusters in this connection.

Mr. Wiimot's and the adjusters’ task has been primarily to check that the
transiation correctly reflects the legal and technical meaning of the Norwegian text.
Finally, the text has been proof read and re-checked by Mr. John Nielsen, former
Managing Director of the Central Union and member of the original drafting
committee of the Plan, and by Mr. Ingmar Jansen, former Director of the Shipowners’
Section of the Vesta Insurance Company.

The two organizations are greatly indebted to all these gentlemen, but in particular
the translator, Mrs. Gytte Borch, deserves to be commended for her efficient and very
skilful translation.

The aim of the translation has been to preduce a text which reflects the exact
meaning of the original as accurately as possible. In some cases this aim has conflicted
with the aim of producing a text that reads naturally for a native English speaker. No
poetic licence has been taken. Despite the strict emphasis on meaning rather than
style, it is, of course, possible that the translation does not completely convey the full
meaning of the Norwegian original in certain parts. Where this occurs, the blame
should not be put on the translator or the gentlemen giving her back-up support, but
rather on the Norwegian language. It must be emphasized that the Norwegian text
must prevail if the translation in certain parts proves not to convey the full meaning
of the Norwegian original.

Finally, the two organizations wish to express their gratitude to Det norske Veritas,
which has copyright in the Plan and the Commentary, for their immediate consent to
having the translation made. Det norske Veritas appear as publisher of the translation
in the same way as they are publisher of the Norwegian and the English versions of
the Plan together with the Norwegian Commentary.

Oslo, March 1989
Gunnar Vefling Haakon Stang Lund

Central Union of Committee of Mutual Marine
Marine Underwriters Insurance Associations




PREFACE

The General Committee of Det norske Veritas, at a meeting on the 18th October,
1957, resolved to establish a Special Committee to revise the «Norwegian Marine
Insurance Plan of 1930». The committee members, originally sixteen in number
besides the Chairman and Secretary, were appointed in March, 1958, An additional
four members were appointed later, whereby the committee was composed as follows:

Representing

Det norske Veritas
Det norske Veritas
Det norske Veritas
Det norske Veritas
Det norske Veritas

Members

Mr. Lars Bakkevig, Haugesund
Mr. Kare Hay, Oslo

Mr. Odd L. Loennechen, Tensberg
Mr. Georg Vedeler, Oslo

Mr. Erik Orvig jar., Bergen

Mr. Sverre Holt, Oslo

Mr. Knut H, Staubo, Oslo

Mr. Alex Rein, Oslo

Mr. Erling Strem-Olsen, Kristiansand
Mr. Hans Chr, Bugge, Oslo

Mr. John Nielsen, Oslo
Mr. Einar Tonjum, Osto

Mr. Einar Flaystad, Arendal

Mr. Annar Poulsson, Oslo

Mr. Henrik Ameln jnr., Bergen

Mr. Nils Holst, Oslo

Mr. Frode Gstmoe, Oslo, later succeeded
by Mr. Asbjern Afseth, Oslo

Mr. Arne Bech, Oslo

Mr. C.H. Thrap-Meyer, Tensberg

Mr. Leif Strom-Olsen jor., Oslo

Norwegian Shipowners® Association

Norwegian Shipowners’ Association

Mutual Huil Clubs Committee

Mutual Hull Clubs Committee

The Central Union of Maritime
Underwriters

The Central Union of Maritime
Underwriters

The Central Union of Maritime
Underwriters

P. & 1. Clubs

P.& L Clubs

Underwriters of the Fishing Fleet

The Claims Adjusters

Federation of Norwegian Commercial
Associations

Federation of Norwegian Industries

Norwegian Shipbuilders’ Association

Association of Norwegian Average
Adjusters

with Professor Sjur Briekhus as Chairman and Professor Knut S. Selmer as Secretary.

At its first meeting, the Committee appointed an Editorial Committee composed
of Bugge, Holt, Nielsen, Rein, Leif Strom-QOlsen jnr.. besides the Chairman and
Secretary. The Editorial Committee made a first draft of the preparatory notes and
texts which were submitted to and discussed by the full committee.

The committee decided that the new Plan should only contain rules for insurances
effected by shipowners and charterers, and that all rules concerning the insurance of
cargo should be set out in a separate Insurance Plan for the Carriage of Goods. The
committee’s first draft with commentaries was printed in March 1963 and sent to the
following institutions with a request for their opinion: The P. & L. Clubs
Assuranceforeningen  Gard and Assuranceforeningen  Skuld, the Chartering
Committee, The Norwegian Bankers' Association, The Norwegian Shipowners’
Mutual War Risks [nsurance Association, The Maritime Law Committee of the
Norwegian Bar Association, The Coasters Shipowners’ Association, The Mutual Huli
Clubs Committee, The Ministry of Fisheries, The Maritime Directorate, The
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Norwegian Coastal Vessels Insurance Institute, The Northern Shipowners' Defence
Club, The Norwegian Shipowners’ Association, Norges Skibshypotek A/S
(mortgaging society), The Norwegian Ship Mortgage Association, The Association of
Norwegian Average Adjusters, The Norwegian Boatbuilders’ Association, The
Association of Norwegian Insurance Companies, The Reinsurance [Institute, The
Reinsurance Institute for Fishing Gear, The Shipowners’ Mortgage Association, The
Association of Local Shipping Lines, The Central Union of Marine Underwriters, The
Norwegian Shipbuilders’ Association, The Shiptechnical Society, The State War Risk
Cargo-Insurance, and the Federation of Norwegian Transporn Users.

Opinions were received from Assuranceforeningen Skuld, The Norwegian
Bankers' Association, The Norwegian Shipowners’ Mutual War Risks Insurance
Association, The Mutual Hull Clubs Committee, The Norwegian Shipowners
Association, The Association of Norwegian Average Adjusters, The Central Union of
Marine Underwriters, The Maritime Directorate, The Norwegian Shipbuilders’
Association, The Shiptechnical Society. After the opinions had been considered by the
committee, a new, final draft with supplementary commentaries were forwarded in
January 1964 to Det norske Veritas for further consideration. This draft was adopted,
with a few minor alterations, at an extraordinary meeting of the General Committee
of Det norske Veritas on 8th February 1964.

Oslo, September 1964

Odd I. Loennechen
Chairman of the General Committee of Det norske Yeritas
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PART ONE

PROVISIONS COMMON TO
ALL TYPES OF INSURANCE

Chapter |
Introductory provisions

A number of provisions of a general nature, which are difficult to fit into the Plan’s
system in any other way, are compiled in this chapter.

§ 1 of the 1930 PL. states that the provisions of the Plan «apply when an interest
which is connected with either ship or goods is insured against the perils to which
shipping or sea carriage is exposed». No similar provision is incorporated in this Plan.
The Marine Insurance Plan is a standard contract which shall be in effect between the
parties to the extent reference is made to it in the insurance contract itself. There is
nothing to prevent the making of an agreement concerning marine insurance without
any reference to the Plan and, on the other hand, there is in principle no reason why
the Plan should not be used in connection with insurance on land. Thus, in practice
reference has to a large extent been made to the 1930 Pl. in connection with insurance
of carriage of goods by rail or lorry.

However, the definition of «marine insurance» in section 59 of the lnsurance
Contracts Act (hereinafter called «ICA») is of real legal significance. This is because
some of the mandatory rules contained in ICA do not apply to marine insurance (see
in particular sections 10, subsection 1, 50, subsection 3, 51, subsection 3, and 54,
subsection 2), One should therefore be aware of the fact that contractual freedom is
correspondingly limited if the Plan is incorporated in a contract outside the area which
is «marine insurance» according to the law. However, there is no practical need to use
this Plan outside actual marine insurance. The types of insurances which it EOverns —
hull insurance and similar insurance contracts, P. & 1. insurance and freight insurance
— are all insurances where marine perils will constitute the entire field of perils, or
at least a very essential part of that field, <f, section 59, subsection 2, of ICA.

§ 1. Definitions

This paragraph corresponds to the «Explanation of Terms» incorporated in the
1930 PL., but it includes several more concepts.

Subparagraphs (a)—(c) are in accordance with the definitions contained in section
2 of ICA and require no comments.

ICA uses the word «damage» as a collective designation of physical damage,
costs, liability for damages and any other loss which the insurer shail compensate
under the terms of the contract. The same terminelogy was used in the 1930 PL The
Plan has abandoned this terminology, the word «loss» being suggested as the
collective designation, cf. subparagraph {d}. According to general usage this is a more
comprehensive concept than «damage», which tends to suggest physical damage.
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What is furthermore achieved is that the word «damage» can be used about physical
damage, cf. subparagraph (e}. On the other hand, the word «loss» must sometimes be
used in a somewhat different sense, namely as a synonym for «total destruction».
Here the Plan here uses the term «loss of», ef. e.g. § 22 (¢} which refers to «loss of or
damage to a life-boat attributable to its having been swung out».

The distinction in subparagraph (f) between «particular average» and loss which
is indemnified in general average is deeply and traditionally rooted and requires no
comments.

The committee further considered defining «casualty» as «an event involving a
loss which, according to its cause and nature, is covered by the insurance». However,
the committee decided to drop any attempt at a definition as the word «casualty» is
not used entirely unambiguously in the varicus provisions of the Plan. Despite the
fact that the Committee in this way gave up giving the concept a clear-cut content,
there is hardly any reason to believe that the use of the word will create any practical
difficulties. In practice the concept has a certain established meaning, which will also
provide guidance in future. Inter alia, «casualty» in hull insurance describes the
contrast to general wear and tear, corrosion and other similar impairment. This is the
way the word must be interpreted, inter alia in § 163 (the Condemnation Rules).

Sometimes the word «casualty» will be used where damage has arisen as the result
of 4 peril that occurred at an earlier point in time, cf. the Hektor case, where the peril
struck previously in the form of the falling bomb (ND 1950.458 NH, cf. below under
§ 18). A casualty without damage is also conceivable. An example would be a
grounding which did not result in any damage. In such a case the grounding will mean
that the assured’s ordinary duties in the event of a casualty shall be performed (cf.
§§ 52—54), even if it should turn out later that the vessel did not sustain any damage.

Definitions are alse to be found in certain other places in the Plan, see e.g.
§§ 15(b), 16(b) and 48.

§ 2. The Policy

This paragraph corresponds to § 12 of the 1930 PL

Under the 1930 PL. the insurer was not obliged to hand over the policy until the
premium, or at any rate the first instalment of the premium, had been paid. This rule
is superfluous in shippowner’s insurance, as it is never necessary to present the policy
when making a claim.

§ 12, subparagraph 2, st sentence, of the 1930 Pl. contained a superflucus
regulation concerning the contents of the policy. The 2nd sentence of the same
subparagraph established that written provisions shall prevail over the printed text.
This follows from general principles of interpretation and need not be stated.

§ 12, subparagraph 3, of the 1930 Pl stipulated a 3 day-time-limit from receipt of
the policy for raising objections. Such an absolute time-limit may be unreasonable for
both parties, depending on the circumstances, and the Plan has therefore incorporated
the general rule of contract law that any objection to the written confirmation of the
agreement must be made without undue delay.

The rules contained in this paragraph will apply correspondingly to agreements
concerning amendments of the original insurance contract, It follows from generally
accepted business standards that amendments shall be confirmed in writing, and that
the other party shall make his objections to such confirmation without undue delay.

§ 3. Reference to Norwegian law

This paragraph is new.

It is in actual fact abvious that a dispute between an assured and an insurer, who
are both resident in Norway and carry on their business activities there, must be
decided on the basis of Norwegian law. It is also unnecessary to state that when
deciding the dispute the general principles for the application of the various sources
of law must be complied with. In other words, one must first look at the actual
contract entered into and the related aspects of interpretation, next the provisions
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contained in the policy form, the Plan, ICA and finally, if none of these sources give
any clear answer, resort to the «general doctrines of law».

However, the provision may acquire a certain significance if both parties are
resident outside Norway. It is quite common that a risk is covered with a Norwegian
leading insurer, while one or more of the co-insurers are foreign. The paragraph
establishes that also an agreement with a foreign co-insurer is subject to Norwegian
law, cf. § 147, under which legal proceedings against the co-insurers may be instituted
in a Norwegian court in such cases.

It may also occur that Norwegian conditions form the basis of insurance contracts
entered into with a foreign leading insurer. If the latter does not accept Norwegian
venue, the assured may have to institute legal proceedings outside Norway. In such a
case this paragrah will mean that the foreign court must apply Norwegian law, provi
ded the contract does not include a contrary provision as to the background law to
be applied. Whether an explicit forum clause will also involve a reference to the
substantive law of the relevant country must be decided in accordance with general
rules of private international law. It must, however, be stressed that the Plan is very
closely bound up with Norwegian insurance law and that it will usually invalve a lot
of dillicuities to apply a non-Scandinavian law is applied as background law,

If a foreigner concludes an insurance contract with a Norwegian insurer on the
terms of the Plan, he will have to sue the insurer in Norway and Norwegian law wilt
apply. Also here, however, it may be practical to conclude a different agreement, e.g.
where the person effecting the insurance is resident in another Nordic country, It will
hardly represent any special difficulties to apply e.g. Swedish or Danish law instead
of Norwegian.

The Committee also considered referring to the Commentary to the Plan as a basis
for the resolution of disputes, but rejected this idea. So far as the Norwegian courts
are concerned it is probably of little importance whether or not reference has expressly
been made to the Commentary. The Commentary will be applied in any event. The
purpose would primarily be to make the Commentary «admissible evidence» in
proceedings in an English court. However, this is hardly a very weighty factor, in view
of the fact that cases relating to the Norwegian marine insurance terms are very rarely
tried before English courts. Such a provision might furthermare make insurance and
re-insurance in England difficult during the initial period after the adoption of the
new terms if the Commentary were not available in a translation at the same time as
the Plan.

Even if the Plan thus does not contain any explicit reference to the Commentary,
it must nevertheless carry more weight in connection with an interpretation than is
normal for preparatory documentstof statutory Acts. The fact is that the entire
commentary has been thoroughly discussed and approved by the revision committee,
and it must therefore be regarded as a part of the standard contract which the Plan
constitutes.

§ 4. Period of insurance

This paragraph corresponds to § 25 of the 1930 Pl. and Hull Policy A 14.

The rule contained in § 25 No. 1 of the 1930 Pl to the effect that local time is
decisive in time policies, had been amended in the Hull Policy to the effect that
Central European Mean Time was to apply, cf. also § 7 of the P. & 1. Rules. This rule
has been incorporated in the Plan.

The rule relating to an extensicn of time policies contained in § 25 No. 2 of the
1930 PL. has been deleted from the Hull Policy, and also on this point the Plan fallows
the Policy. As regards prolengation of the insurance when the vessel has sustained
damage which must be repaired in order to maintain her seaworthiness, and when it
is uncertain whether the insured is entitled to claim compensation for a total loss,
reference is made to §§ 157 and 171.

According to §25 No. 2, subparagraph 2, of the 1930 Plan the prolongation
provision contained in the first paragraph applied similarly when a time or voyage
insurance ceased by reason of notice of termination or certain other circumstances.
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The corresponding rules of the Plan are incorporated in the relevant rules as to
termination, see § 37, subparagraph 4, § 39, subparagraph, 3, § 41, subparagraph 3, and
§ 50.

§ 26 No. | of the 1930 Plan gave certain rules concerning the duration of 1 voyage
insurance. The rules were not very practical and have been deleted. As regards vovage
insurance, the Plan contains only one provision, § 156, which corresponds to § 59 of
the 1930 Plan.

§26 No. 2 of the 1930 Plan further specified the voyage concept, which was
reievant only in connection with the calculation of the deductible. The Plan does not
use the voyage concept in this connection (cf. § 189), and the rules have therefore been
deleted. If vovage deductibles are stipulated in the insurance contract, it will also be
necessary to agree on supplementary rules defining what shall be regarded as one
voyage for the ship in question.

A 14, subparagraph 3, of the hull policy authorized arbitration under the rules
contained in § 34 of the 1930 Plan if the vessel changed hull insurer from one contract
to the next and there is doubt whether a damage shall be paid for by the earlier or the
later insurers. As the Plan does not authorize arbitration in similar situations, e.g. in
the event of combination of perils, arbitration has not been provided for in this case
eit her. The question would therefore possibly have to be submitted to the courts and
will normally be decided on the basis of the rules contained in § 18. However, both
insurers will be obliged to make a proportionate payment on account, cf, §91.

Chapter 2
General provisions concerning
the scope of the insurance

Subdivision |
Interest and insurable value

This subdivision corresponds to sections 35—44, 54 and 75 of the 1CA, and to
Chapters 1, IV and V of the 1930 Plan.

§ 5. Interest comprised by the insurance

This paragraph corresponds to § 16, 2nd paragraph, of the 1930 Plan, and section
36 of the ICA.

The Plan uses the same terminology as 1CA and the 1930 Plan, viz. that it is not
the object itself, but the assured’s financial interest in the abject, which is the subject
of the insurance. Used in this manner the interest terminology is an expedient means
to create flexibility and a range of variation in the insurance. In particular it must be
emphasized that several persons may be allowed to insure each their own interests in
the object (e.g. owner and mortgagee), and it is fairly simple to list the itemns of loss
for which the assured can make a claim under each individual insurance (the interest
in the capital value of the ship is covered by hull insurance, the income interests by
freight insurance).

However, one must be aware of the fact that the word «interest» is also used in a
somewhat difference sense in marine insurance, viz. te designate certain capital or
income interests in future earnings which are not comprised by an ordinary hull or
freight insurance. There is thus a «freight interest insurance» which comprises other
income interests than those covered by ordinary freight insurance,
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This section applies only to property insurance (e.g. hull insurance, equipment
insurance). I the object is destroyed or damaged the assured may — in the absence
of any other agreement — only claim compensation for items of loss which refer to
the actual capital value of the object, and not for any other loss which he might
sustain, e.g. loss of income or loss arising from liability to pay damages to a third
party. The reservation «or follows from this Plan» refers to the liability cover afforded
by the insurer by virtue of other provisions in the Plan in respect of costs of preventive
measures and general average contributions (§§ 68 ff.) and — in so far as the hull
insurers are concerned — collision liability (Chapter 13). See in this connection §3 63
and 74 which repeat and elaborate the limitation of the insurer’s liability.

§ 6. Insurance not related to any interest

This paragraph corresponds to § 3, subparagraph 1, ist sentence, of the 1930 Plan,
and to section 35 of 1CA,

A valid insurance contract is subject to the condition that the party listed as the
assured has a financial interest in the subject-matter insured. A «wager insurances,
where it has been clear from the very start that there was no insurable interest is
therefore invalid, Similarly, the assured will be unable to claim under the insurance
for loss occuring after the interest has passed into other hands, e.g. when the ship is
finally condemned or passes 10 a4 new owner. Normally also the new person who
becomes owner of the ship will not acquire the position of assured under the insurance
contract, cf. §§ 127, subparagraph 2, and 133.

It is difficult to stipulate the requirements which must be satisfied in order for an
interest to be insurable. As a starting point it can be said that the interest can be based
on any financial relationship between the assured and the ship (owner, mortgagee,
charterer, user, claimant), Further, the interest must have some financial value so that
the assured will suffer a financial loss if the interest is destroved. However, one must
to a certain extent allow scope for subjective assessments in connection with the
valuation of the interest (cf. freight-interest insurances). For this reason the
requirement specifically stipulated in the 1930 Pl. that the interest «must be
computable in money» has been left out. This term suggests that the interest must
have an objective value which can be determined by more or less anybody. Such a
requirement can hardly be made; when assessed insurable values are used. the
assured’s own evaluation of the object must be of a certain importance, The necessary
guarantee against abuse is implicit in the rules relating to the revision of the vaiuation,
cf § 8.

Under section 35 of ICA it is also a condition that the insurance shall relate to a
«lawful interest». The same applied under § 2 of the 1930 Pl. What exactly is meant
by this requirement is very difficult to state. It is namely clear that not any uniawful
use of the object insured will deprive the assured of his right to invoke the contract
ol insurance. When upplying the rule one must therefore take into consideration both
what type of provisions are infringed. the extent of the unlawful activities and to what
extent the assured is aware of the facts. The prohibition against insuring an «uniawful
interest» is therefore closely bound up with the prohibition against using the ship for
unlawlul purposes, and the relevant rules in this respect are to be found in § 40.

Furthermore, §§ 2 und 3 of the 1930 Pl contained a number of provisions which
were considered superfluous. It is thus unnecessary to say that the insurance only
covers the interest stated when the insurance was taken out and that the contract is
void if the interest has been given a misleading designation (§ 2, subparagraph 2, of
the 1930 PL}. What the insurance comprises depends on an interpretation of the con
tract, and the other rule follows from the rules relating to the duty of disclosure, <f.
chapter 3, subdivision 1. Nor is any enumeration similar to § 2, subparagraph 3, of the
1930 PL, required. The chapters of the Plan discussing the various types of insurance
contain the most important interests which are covered by marine insurance: however,
there is nothing to prevent also other insurable interests from being insured on the
general terms of the Plan,




6

§ 7. Insurable value

This paragraph corresponds to § 16, subparagraph 1, of the 1930 Pl., and section
75, subsection 1, of ICA.

Duting the revision proceedings it was submitted from all quarters that the basic
rule that the insurable value refers to the value at the time when the insurer’s liability
commences should be maintained.

In builder’s risk insurance an exception must be made from this basic rule. Here
the insurable value must increase as the work, progresses, cf. §§ 199, 200, 212 and 2135.

The rules relating to the insurable value do not become applicable in trades where
the insurer covers possible liability for damages (P & I insurance) or extraordinary
costs (Chapters 21 and 22). In certain types of the income {freight) insurance it appears
more natural to operate with an insurable value covering the anticipated daily income
{see e.g. §§ 257 and 258), and to link the total limitation of the insurer’s Hability to a
specific number of days or a specific amount.

§ 8. Assessed insurable value

This paragraph corresponds to §§ 17, subparagraph 1, Ist and 2nd sentence, and
57 No. 1, of the 1930 Plan and section 75 of [CA.

Hull insurances and hull-interest insurances are in practice always taken out with
an agreed insurable value. Also in income insurance, valuation in one form or another
is very often used.

During the revision work it was argued very strongly by shipowners that a
valuation should be unconditionally binding on the insurer. lnter alia the extent to
which the building program of an expanding shipowner is based on the vessels’
current freight earnings, or — in the event of the loss of a ship — on her sum insured,
was stressed. Further, the mortgagee’s need to be able to rely on the hull valuation
was pointed out.

The 1930 Plan also stipulated very strict conditions for revisions of the insurable
value, § 57 requiring that «the party effecting the insurance has given misleading
information regarding those qualities of the ship which it was of importance to the
insurer to have knowiedge of at the valuation». During the revision work doubt was
expressed whether this rule could be maintained, the question being whether it was
aviolation of the mandatory provision contained in section 75, subsection 3, ¢f. section
39, subsection 1, of ICA. These provisions provide that the insurer is entitled to
demand any unrcasonably high valuation set aside, regardless of the good or bad faith
of the person effecting the insurance,

The Committee therefore considered incorporating into the Pian a rule with the
same contents as section 75, subsection 3, of. section 39, subsection 1. of 1CA.
However, this met with strong resistance, in particular from shipowners. [t was
pointed out that § 37 of the 1930 Plan had applied for 30 years without the insurers
having invoked section 75, subsection 3 of ICA. After careful deliberation the
Committee decided to take account of the objections. Tn practice it is the rule
contained in § 57 No. 1 of the 1930 Plan which is applied, and in deep-water hull
insurance section 75, subsection 3, ¢f. of ICA has been a dead letter. despite the fact
that it is a rule of law which contracting parties cannot dispense with by mutual
agreement. Hence, a Plan which is to serve as guidance for the assured in this field
should follow the 1930 Pian, not ICA.

Formally speaking the phrasing of the paragraph [s not in violation of the
mandatory provisions contained in ICA, in as much as it merely establishes that the
valuation is not under any circumstances binding on the insurer if misleading
information has been given about the particulars of the object insured decisive for the
determination of its value. However, the Committee has relied on the assumption that
in practice the provision shall be interpreted antithetically. so that the valuation
cannot be revised unless misleading information has been given. By using the word
«the object insured» it is made clear that the provision shall also be applicable in
connection with the revision of a valuation in a lreight insurance.

According to the proposed wording the insurer will be able to challenge the




7

valuation, even if the persan effecting the insurance has given his information in good
faith. As regards the determination of the valuation, the insurer should have an
uncenditional right to receive correct information, and the risk of possible errors
should rest with the person effecting the insurance.

If a valuation is set aside, the settlement must be based on the real value of the
ship at the inception of the insurance. In other words, it is not enough to reduce the
valuation to the highest amount which could have been agreed without violating this
section compared with section 75, subsection 3, of ICA. This follows from the fact
that the agreement concerning valuation is not «binding», i.e. it is necessary to resort
to the general rule about the insurable value.

A question which has been raised in the theory of insurance law is whether the
insurer also has the right to demand that a valuation, which is obviously too Jow,
should be set aside with the effect that an under-insurance arises in the event of partial
loss. Such a right could possibly be interpreted into section 78, subsection 3, of [CA,
which refers to the valuation «differing so much» from the real insurable value that
it must be regarded as unreasonable. However, it has been decided that it should only
be possible to challenge the valuation if it is too high and involves an unreasonabie
overcompensation in the event of a (otal loss. More than this is not implicit in the
mandatory rule contained in ICA, Section 40 of that Act, which prescribes a pro-rata
reduction of the cempensation for partial loss in the event of under-insurance is not
mandatory. Further, it may be alleged that the insurer hardly has any justifiable right
to go back on a valuation which is 100 low. He has received a premium (for partial
losses), which was determined on the basis of the size, type and age of the vessel, in
principle independentty of the valuation.

It was considered whether a special rule should be introduced to cover cases where
a ship is insured with several insurers against the same peril with different valuations.
In that event the rule would have to provide that the highest valuation shall apply for
all insurances. However, the conclusion was reached that there is no need for such a
rule. It would lead to under-insurance in respect of the insurance with the lowest
valuation. If that insurance had been taken out on full terms and later supplemented
with a T.L.O. (Total Loss Only) insurance with a higher valuation, the assured would
be partly deprived of his cover of partial loss. Naor is the situation very practical, I the
ship’s value rises, after the insurable value has been agreed, the owner will probably
elect Lo add & hull-interest insurance (within the 25% limit, cf. §§ 160 and 223). orto
increase the insurable value of existing insurances.

Under § 17, subparagraph 3, of the 1930 Plan a «provisional agree ment» with
reference to the insurable value was not to be regarded as a binding valuation. The
rule is, atl best, abvious, but probably directly misieading. Whether a final agreement
has been concluded about a binding valuation is a question of interpretation which
must be decided specifically on a case-to-case basis.

§9. Under-insurance

This paragraph corresponds to § 19, cf. § 17, subparagraph 1, 3rd sentence. of the
1930 Plun und section 40 of 1CA.

In so far as the insuruble value has been assessed, the guestion of under-insurance
will have been determined already when the insurance was taken out. The rule is of
great practical importance, it being quite common in hull insurance for several
insurers to cover certain parts of the valuation.

Under § 19 of the 1930 Plan «the assured is deemed to be his own insurer» for the
part of the insurable value which is not covered by the amount insured. The purpose
of this wording was 10 make it clear that the rule covers not only the actual
compensation, but also the insurer’s right to participate in proceeds and ¢laims against
third parties for damages. The rule has not been amended on this point; the solution
follows from $§ 96, subparagraph 2, and {02, subparugraph 1, 2nd sentence,

The rule contained in the 2nd sentence means that under-insurance, if any, will
not be eliminated or reduced when the real insurabie value replaces a valuation which
is too high, cf. also under the comments to the preceding paragraph.




A special rule relating to under-insurance is contained in § 215, subparagraph 2.

§ 10. Over-insurance
This paragraph corresponds to § 20 of the 1930 Plan.

§ 11. Insurer’s liability when the interest is also insured with another insurer

This paragraph corresponds to §§ 21 and 22, No, 1, subparagraph 2, of the 1930
Plan and section 41, ef section 42, subsection [, of ICA. The provision must be
supplemented with the mandatory rule contained in section 43 of ICA.

The provision becomes applicable in two situations. The first is the situation
arising from ordinary co-insurance. Here the total of the separate sums insured will
be equivalent to the valuation and each individual insurer will be fully liable under
his contract, regardless of the fact that other insurances have also been taken out {cf.,
however, chapter 9, where a number of aspects of the internal mutual relations among
the co-insurers ure regulated).

The other situation where the provision is important is in the event of a «double
insurancen in the traditional sense, i.e. when several parallel insurunces have been
taken out, which will collectively give the assured more than compensation for the
loss he has sustained. This situation is regulated in further detail in §§ 12 and 14. This
section merely establishes that also in that event the insurers shall in principle be
jointly and severally liable vis-d-vis the assured within the limits of the compensation
to which he is entitled.

The amount of compensation to which the assured is entitled will depend on the
insurance terms. It is conceivable that one of the insurers has to compensate for a
certain loss by paying a higher amount than the others. In that event this is the amount
to which the assured «is entitled in all». So long as he has not received that amount,
he may claim compensation from any one of the insurers, provided his claim against
each of them does not exceed the amount for which the insurer concerned is liable.

Under section 43 of TCA an insurer cannot validly exempt himself from liability
if the interest is or will be insured clsewhere. I an individual insurer has made such
a reservation, he will never theless have a subsidiary but joint liability vis-a-vis the as
sured: if all the insurers have done so, they are no longer jointly liuble, but liable on
a pro-rata basis. However, the exemption wil] be valid if the insurer also waives his
right to the premium.

§ 12. Recourse between the insurers when the interest is insured with several insurers

This section corresponds 10 § 22 No. { of the 1930 Plan and section 42 of [CA.

The provision regulates the internal settlement among insurers in the event of
«double insurance» in the traditional sense. The cri terion for double tnsurance is that
the same interest is insured against the same peril with several insurers in such a
manner that the total amount of the assured’s claim in connection with a specific loss
exceeds the compensation to which he is entitled. As a rule. the total amount of the
separate sums insured will exceed the insurable value. But there are conceivable
constellations where this criterion does not apply. Grundr cites as an example
(Textbook of Norwegian [nsurance Law 1939, p. 226 —227) that the shipowner first
took out @ hull insurance based on a valuation of NOK 500,000. After a rise in prices
the ship is assessed again at NOK 750,000, and the owner takes out a new insurance
with another insurer for the difference, NOK 250,000, —. In such a case there will be
double insurance against partial loss, but not against total loss. §22 No. I,
subparagraph 1, 2nd sentence, of the 1930 Plun stipulated an express reservation with
4 view to such cases. Such a reservation becomes unnecessary when the concept of
«double insurance» is defined in such general terms as done in this section,

When the assured huas received the compensation to which he is entitled the total
amount shall be apportioned among the insurers in proportion to the maximum claim
which could have been made against each of them. If one of the insurers is insolvent,
his share shall be apportioned among the others. It must be underlined that this is
exclusively an internal settlement, which does not concern the assured.
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Under § 22 No. 1, subparagraph 3 i.f., of the {930 Plan the assured was required
to assist the insurer with the implementation of recourse claims against foreign
insurers in accordance with the same rules as those applicable to the recovery of
recourse claims against third parties. No corresponding references have bheen
incorporated in the Plan, there being an essential difference between the two types of
claims. By recovery of a recourse claim the insurer is subrogated to the full rights of
the assured and takes over completely his legal position vis-a-vis third parties,
However, the apportionment in the event of double insurance is based exclusively on
the rules of insurance law, which are applicable in the case concerned to the relations
among the insurers involved.

Under section 42, subsection 2, of 1CA, cf. § 22 No. 1, subparagraph 4, of the 1930
Plan, an insurer does not have recourse against the others if he has invoked exemption
from liability, as mentioned in § 11. In thut event he has only subsidiary liability
vis-d-vis the assured by virtue of the mandatory rule contained in section 43 of 1CA,
but cannot in any way be brought into the recourse proceedings by the others insurers.
The reasoning is that it he is not obliged to accept recourse, it is not reasonable that
he shall be entitled to claim recourse. This rule has been left out. 1t the assured first
raises a c¢laim against the insurer who has exempted liability in the event of double
insurance, there is a chance that the latter may not invoke that right, but will settle
with the assured. He will in that event acquire an unconditional right of recourse
against the other insurers for every thing he has paid out.

Within each individual branch of insurance there is hardly much of a practical risk
of double insurance. 1t would merely be by accident if the shipowner e.g. takes out a
hull insurance for more more than the valuation, or covers a voyage freight twice.
Such mistakes would probably also be discovered fairly quickly and the double
insuance eliminated by means of the reduction rule contained in § 13, or by one of
the insurances being cancelled. On the other hand, there is a greater risk of a doubie
insurance by two different types of insurances overlapping and both providing cover
against the same loss. Such overlapping is for example conceivable in the relationship
between builder’s risk insurance and hull insurance, if the latter takes effect before the
risk for the newbuilding has been taken over by the purchaser, cf. § 202, subparagraph
2. Obviously, when drafting the rules of cover in the various branches an attempt has
been made to prevent the possibility that compensation for 4 loss could be claimed
under two insurances, but it is not possible te achieve absolute certainty on this point.
In the event of such a situation arising, the rules relating to double insurance must be
applied to the settiement between the insurers, unless the liability for one of the
insurers has expressly been made subsidiary. An example of this is contained in § 271,
subparagraph 2.

If a salvage action concerns different interests covered by different insurers, there
will seemingly be a double insurance, in so far as the salvage charges are concerned.
However, in such a case the rules contained in §§ 11 and 12 are not applicable; under
§ 69 each of the insurers shall be liable only for such proportion of the costs as may
fall on the interest insured by him. In other words, there is no question of any
apportionment.

§ 13. Reduction of the sum insured

This paragraph corresponds to § 22 No. 2 of the 1930 Plan,

As mentioned under § 12, it is unlikely in practice that several hull, freight or other
insurances, which collectively provide a wider cover within the individual type of
insurance than what the assured is entitled to, will be taken out. If this should occur,
and it js not possible to solve the difficulties by agreeing to cancel the last effected
isurances, the assured should have an unconditional right to an adjustment of the
insurances so that he will not have to pay premiums in respect of which he is barred
from claiming compensation.

The paragraph is applicable in relation to all insurers who provide the same type
of insurance under the conditions of the Plan. It is in other words not the last effected
insurance which shall be cancelled, wholly or in part. All insurances shall be subject
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to a proportionate adjustment. Under the 1930 Plan it was a condition that the assured
was unaware of the earlier insurances when effecting the insurance which resulted in
the over-insurance. This is not a reasonable requirement. The decisive factor must be
that the person eflecting the insurance did not realize that the last insurance might
result in such over-insurance. The demand for a reduction must be put forward as
soon as he becomes aware of the situation, i.¢. that the existing insurances in cne
relation or another may result in over-insurance, cl. the definition of double insurance
in the preceding paragraph. Theoretically speaking, it would also be possible to effect
the adjustment in some other way than by a general reduction of the sums insured
under all the insurances, e.g. by a reduction of the cover against partial damage.
However, it is hardly necessary to state this explicitly.

Under subparagraph 2 of the paragraph the reduction — and thereby the
reduction of premium under § 120 — will only have effect for the future. Hence, it is
implicit that a2 demand for a reduction cannot be put forward aflter the risk has
expired.

§ 14. Duty of the person effecting the insurance to notify other insurances

This paragraph corresponds to § 22 No. 3 and § 23 of the 1930 Plan and section
44 of TCA.

For several reasons the insurer is interested in learning whether other insurances
of the same kind as his own have been effected. Partly he wanis to check that the
interest is not overinsured — with a more or less fraudulent intent — and partly there
may be a question of co-ordinating the insurers’ actions in the event of casnalties,
breach of trading warranties, etc.

Large hull insurances will normally be covered by a number of insurers each
insuring « part of the total value. If the shipowner asks whether the insurer will cover
part of the insurable value, it will normally be understood that also the rest will be
insured. The duty of disclosure under this paragraph must thereby be considered
complied with. [f the insurer wants to know more. e.g. who the leading insurer is, and
who the other co-insurers are, he will have to ask. Tn practice these questions are
resolved without any friction.

The duty of disclosure lies primarily with the person effecting the insurance.
Under § 128, subparagraph 2, the assured also has the same duty of disclosure if he
either knows that the insurance is being effected, or that the person effecting the
insurance has by negligence omitted to notify the insurer that the assured did not
know that the insurance was being effected. Depending on the circumstances, this
means that a mortgagee, who becomes aware of the situation, may incur liability under
subparagraph 2.

A breach of the duty of disclosure under this paragraph, will not bring the
ordinary reactions for giving incorrect or insulficient information by the person
effecting the insurance into effect, cf. §§25 (. A reduction of liability under the
causality rule is out of the question, and alsa the rule contained in § 26, subparagraph
1. will be difficult to apply. The adequate reaction is to make the person effecting the
insurance liable for the loss which the insurer suffers as a result of the negligence, e.g.
by his instituting unnecessary salvage actions or surveys, because he does not know
that other insurers are already in the picture.

If the person effecting the insurance fraudulently omits 1o notify the insurer about
any other insurances, which have been or will be effected, the insurer must be released
from the contract. It makes ne difference whether the fraud is perpetrated at the time
the insurance was effected, or at a later stage, e.g. in connection with the claims
settlement. Under § 22 No. 3 of the 1930 Plan, fraud perpetrated when the insurance
was taken out, or in connection with a ¢laims settlement, resulted in the cancellation
of «all insurances» and the right to reclaim all compensation paid out. This provision
obviously applied only to insurances effected with reference to the 1930 Plan. Whether
any other insurance would lapse, would depend on its terms. This strict rule has not
been maintained. It is thus only the insurers, vis-3-vis whom the person effecting the
insurance (the assured) may be said to have acted fraudulently, who may invoke
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invalidity. In this relation the principle relied on is that the Plan is an agreement
between the person effecting the insurance and the individual insurer, and it is
therefore outside the natural scope of the Plan to regulate the contents of other
agreements which the person effecting the insurance may have entered into. Moreover
it is hurdly a very practical line of thought that the person effecting the insurance
would lovally divulge information about all his insurances to one of the insurers,
whilst at the same time attempting to establish double insurance vis-d-vis the others
with fraudulent intent.

Subdivision 2
Perils insured against, causation and loss

[n this subdivision are compiled provisions which were spread throughout the
1930 Plan, thus in §§ 4, 34, 42 and 43. The provisions, which related to the perils
insured against in policies for marine and war-tisk insurances, have also been
incorporated.

This subdivision contains vital rules in marine insurance. There are {ive different
problem complexes which are deall with here, viz.:

(1) the question of the extent of the perils insured against in marine insurance;
whether there are perils of a general nature which must be excluded in all types of
insurances,

(2) the definition of war perils and the delimitation of the liabi lity of the insurers
covering marine and war perils respectively,

{3) the question whether to apply the apportionment rule or the dominant-cause
rule in cases of concurrent causes,

{(4) the duration of the insurer’s liability; the question how to apply the general
maxim of insurance law that the insurer shall only be liable for losses which occur
during the insurance period,

(5) the principles for distributing the burden of proof between the insurer and the
assured.,

§ 15. Perils comprised by an insurance against marine perils

This paragraph corresponds to § 4, ¢f, § 42, of the 1930 Plan, and the Hull Policy
Al and 2.

Under § 4, subparagraph 1, of the 1930 Plan a marine insurance comprised «all
perils of the shipping trade and sea carriage» {section 60 of [CA: «... any kind of peril
10 which the insured interest is exposed.») However, in practice no insurances of such
a wide scope are taken out, apart from P. & 1. insurance. The perils are divided into
two groups, a line being drawn between the perils covered by the insurers against
ordinary marine perils and the perils covered by the insurers against war perils.
Although this division is formally made by means of an exclusion of perils in the
insurance against general marine perils and a cover of the excluded perils through a
special war-risk insurance, the marine insurance and the war-risk insurance are, as
will be established later, two equal types of insurances covering each their part of a
total range of perils. The perils covered by the war-risk insurance are specified, while
the insurance against marine perils covers any other form of perils to which the
interest is exposed.

However, the question is whether one should exclude perils, which cut across this
line and which will affect both types of insurance.

One type of limitation of liability which must obviously be contained in every
insurance is the one relating to faults or omissions on the part of the person effecting
the insurance or the assured. However, the crucial point here is that the person the
insurer has contracied with, or someone ¢lse who derives a right from the insurance
contract, has violated its terms in a subjectively blameworthy way, The majority of the
rules of this type are contained tn Chapter 3.
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There are also a number of other perils against which the insurers will normally
not undertake to provide cover:

(1) One might in the first place ask whether there is a limitation inherent in the
requiremenl contained in § 4 of the 1930 Plan to the effect that the perils must relate
to the shipping trade and sea carriage. This is hardly the case. This term simply
means than that as a rule a marine insurance is effected only for objects, which are
used in connection with the shipping trade or which are carried by sea. If the marine
insurance is in effect when the object insured is on land — as in connection with the
shipbuilding insurance — the insurer shall nevertheless be liable for any peril which
is not specifically excluded, and this applies even if it is totally inconceivable that the
peril concerned might occur at sea.

(2) It is generally taught that marine insurance does not cover a general decline
in the market value of the interest insured. This is undoubtedly correct in the sense
that the assured cannot claim compensation merely on the grounds that by reason of
the price trend the object insured is not worth as much as he assumed it would be at
the time the insurance was taken out. This already follows from the fact that the
insurer's liability cannot be triggered without the cccurrence of a casualty, ie. an
event, which under the conditions applicable in the relevant branch of insurance,
triggers the liability.

During the revisicn work it was considered whether there was a need for an
express exclusion of periis in the event of a «recession», but the conclusion was
reached that such a provision would not bring about any greater clarity. The fact is
that in many cases when an assured suffers a casualty. the particular insurance
conditions will provide him with compensation for a recession loss which he would
otherwise have suffered. It is particularly relevant to point out the rule that the
insurable value is the value of the interest at the inception of the insurance. [f ships’
prices have dropped during the period of insurunce, the shipowner will, in the event
of a total loss, obtain compensation for & value which he could not have obtained by
selling the ship. On the other hand, a recession might constitute a cause coniributory
to an event which does not trigger the insurer's liabilits. for example when a
shipowner, as the result of @ depression, is unable to repair the casualty damage to the
ship, and the ship, as a result of this, becomes a total loss or is sold for scrapping. In
both cases the solution will be reached on the basis of more special rules. A general
exclusion of the «recessions tisk would not contribute to greater clarity.

{3} It is further taught that marine insurance does not cover insolvencr, neither the
assured’s own nor that of any third parties. — The typical los: resulting from the
wssured’s own insolvency is when the interest is seized by his creditors and sold
at a forced public sale, Such a loss is obviously not covered by the insurance, and as
enforcement measures of this nature have a lof in common with measures against
which the insurance provides cover (seizure by a foreign power. condemmnation in
prize) it is already for that reason necessary to phrase an express exveption for the
assured’s insolvency, see § 15 (¢). The exception must also be incorporated in the
insurance conditions against war perils, 1t being conceisable that the war situation,
e.g. credit restrictions, the breakdown of the normal channels of pavment. or the like,
is the very cause of the assured’s failing solvency (see § [6, subparagraph 2).

The typical loss resulting from the insolvency of a third parrv 1s when the third party
is unable to meet his obligations vis-d-vis the assured. e.g. a charerer suspending his
payments, a shipowner being unable to pay interest and instalments to the mortgagee,
and a sale of the ship not fetching enough to cover the mortgage debrt. or a shipyard
being unable to complete the building of the ship. Losses of this kind are not
indemnified by the insurer. The insolvency exception should therefore be made
general and should apply to the assured as well as any third parties.

It may sometimes be difficult to decide whether there is a legallv relevant causal
connection between the insolvency and the casualty. 1t the ship is arrested as security
for the shipowner’s debts and she is subsequently involved in a collision or is damaged
during a storm, it could be argued that she would have avoided the collision or the
heavy weather if she had not been delaved because of the arrest. But. there is
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nevertheless no relevant causation under insurance lauw between the arrest and the
damage. The insolvency was merely an external and perfectly accidental cause of the
damage. It will be a different matter if the arrest in itself increases the chances of the
ship suffering a casualty. Hence, if the ship is atrested in late autumn in a port which
will normally freeze over in a short while and suffers jce damage during departure,
there may in the circumstances be a relevant causal connection between the arrest and
the damage. In such a cuse the arrest would probably also be regarded as the only
cause of the damage, and the rule relating to causation contained in § 20 would not
be applied.

The rules relating to seaworthiness contained in §845 and 47 are exhaustive in
relation to the insolvency exclusion clause and, as special rules, they override this
exception. The assured will therefore not lose his cover merely because a shipyvard due
to a difficult financial situation has performed unsatisfactory repairs and the ship as
a result thereof is unseaworthy. The insurer may only invoke the deficiencies if the
assured knew or should have known of their existence.

Under § 35 No. 2 of the 1930 Plan the insurer provided a strict insolvency cover
in respect of a third party’s Hability to pay general average contribution to cover loss
of or damage to the object insured. However, this rule has become superfluous in view
of the fact that such losses shall be indemnified under the rules relating to particular
loss, if this gives the most advantageous result for the assured, cf. § 72. In another
connection the insurer provides a cover which must to a certain extent be regarded as
an insolvency cover, viz. when the cargo consignee will not or cannot pay the freight,
and the cargo has been damaged in a casualty covered by the insurer so that it does
not provide full cover for the freight claim. The freight insurer shall under §251,
subparagraph 2, be liable for any loss which the owner suffers as a result of the
deterioration of the object on which he has a lien,

(4) English conditions cantain an express exception for losses caused by delay,
«loss through delay», see e.g. LT.C., Freight, 8. As will appear from (3) above, it is
hardly possible to establish any such general exception without getting into major
difficulties every rime a delay has been the external cause of a loss involving liability.
Sometimes the delay wiil even form an integral part of the sequence of events regarded
as a casualty in the type of insurance in question, see § 250 {¢).

Another thing is that the insurer will not without an express agreement be liable
for «loss of time», i.e. a loss exclusively connected with the delay and increasing
propartionally with that delay. Thus the hull insurer will not as a basic rule be liabie
for the shipowner's general operating expenses relating to the ship during repairs.
This rule is worded as an exception in § 63. However, it should be noted that also the
hull insurance in certain relations partly covers loss of time and, to a large extent,
separate insurances are taken out against loss of tinie (see Chapter 20).

(3) As 4 general limitation of the range of perils it is sometimes stipulated that the
insurer does not cover losses caused by the assured having entered inio a contracr with
unusual conditions. As a rule the loss will consist in the assured having undertaken
to pay damages to a third party to a greater extent than what follows from the general
rules of law or under common conditions in the trade in question. Such liability
clauses may be found, e.g. in contracts for towage or for the carriage of goods. The
«unusual conditions» may also make it easier for a third parly to terminate the
contract (cancellation of a contract of affreightment by reason of force majeure) Or an
exceptionally high remuneration or other contractual advantages (e.g. in a contract for
the repair of a ship). The loss may also consist in the assured having renounced a right
of recourse which he would otherwise have had against u third party.

Questions of this nature should preferably be subject to special regulation in each
individual area where contractual clauses may influence the insurer's liability, The
necessary limitations of liability are incorporated in § 76 {liability clauses), §97
(clauses relating to the waiver of rights to claim damages from a third party), § 250 (c)
(force-majeure clauses in contracts of affreightment), and in §§ 273 (¢} and 276,
subparagraph 2 (clauses relating to the on-carriage of passengers). As far as contracts
for the repairs of casualty damage to the ship are concerned, the hull insurer will enter
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the picture to such a strong degree through the rules relating to surveys, invitation to
submit tenders, approval of invoices etc. that he will in this way be able to exercise the
necessury control.

Also the 1930 Plan contained a number of limitation rules of this nature, but they
often prescribed that the insurer was not liable unless the assured’s loss arose through
the application of «general rules of maritime taw» (see § 78 No. i, subparagraph 2,
and No. 2, subparagraph 2, and § 113 A No. 1). This is an unfortunate criterion.
Maritime law has to a very large extent developed through contractual clauses, the
object of which is to provide solutions in a legal void, or to counteract a rule in the
background law which has been regarded as unfortunate. In many situations it would
have been very difficult, not to say impossible, to decide which rule would have
become applicable if the question had not been regulated in the contract. The enly
rational thing to do is to tie the insurer's liability to the legal solutions en which the
parties in actual fact have to rely in practical shipping. The necessary limitation lies
in the requirement that the conditions must be «customary in the trade in question».

(6) The insurer will nwormally limit his liability if the interest insured is used to
further an iflegal underiaking. This limitation has in practice been worded in several
different ways. The illegal undertaking may result in the insurance becoming void
{§ 64 No. 1. of the 1930 Plan), or the insurer mayv be exempt from liability for the
consequences of the undertaking (§ 64 No. 2 of the 1930 Plan). Importance may also
be placed on the question whether the assured knew of or took part in the undertaking,
A limitation is also implied in the requirement that it must be a «legal interest». As
mentioned above 1n § 6, the insurance under the 1930 Plan was void if it was
connected with an «illegal interest». Exactly what this implies is difficult to say.

In the Plan all rules relating to illegal undertakings are compiled in § 40, The first
subparagraph provides that the insurer is not liable for loss that is a consequence of
ar illegal use of the ship of which the assured was aware and could have prevented.
This limitation of liability is very moderate, requiring both causality and subjective
blameworthiness of the assured himself (i.e. the shipowner's management, ct. below
in chapter 3, subdivision 6). But the rule is supplemented by subparagraph 3 of the
paragraph, under which the entire insurance lapses if the ship is. with the consent of
the assured, essentially used for the promotion of iilegal purposes.

(7) The purpose of insurance is to provide protection against unforeseen losses.
Foreseeable toss, maintenance, regular operating expenses etc. the assured shall pay
himself, However, the line between losses which are «foreseeable» and those that are
»wunforeseeablex» is very far lTfom being distinct and mayv cause doubt in all hranches
of marine insurance. However, the line can hardly be made clearer by an explicit
provision in the peneral part of the Plan.

The conditions of the various types of insurances contain a number of provisions
which shed light on the line between the ordinary expenses and the losses which are
covered by the insurance. From hull insurance one can mention in particular §§ 150
and 175, § 150 excludes «loss which is a normal consequence of the use of the ship,
her tackle and apparel», § 175 deals with damage due to wear and teur and similar
causes. Costs of repairing a part which is worn or corroded are never paid by the
insurer, but wear and tear is not an excluded peril as such. Cusuvalties caused by wear
and tear are therefore in the same category as other casualtics. Also in other respects
the provision goes far in imposing a liability on the insurer tor costs which, under the
conditions in effect in other countries, would be regarded as operating expenses for
the shipowner’s account. Further details will be discussed in chapters 10 and 12,

From freight insurance may be mentioned § 231, subparagraph 3. under which the
freight insurer is not liable for losses caused by wastage in trunsit. Wastage constitutes
— both in relation to the carge insurer and the freight insurer — a socalled «normal
transport risk», which the assured will have to make allowance for as an operating
expense.

(8) One specific peril is from an insurance point of view in a special position, viz.
the peril of radioaciive radiation and other harmful properties of nuclear or radicactive
products. In the current P. & [ rules this peril is exempted. in so far as it is atributable
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to radioactive products or waste carried on the insured vessel, and a corresponding
limitation of the range of perils has been incorporated in § 224, subparagraph 2. In
hull and freight insurance the question has not yet been clarified. In an insurance
against war perils the peril of the use of nuclear arms must obvi ously alse be covered.
In the insurance against marine perils there has not thus far been any exception for
nuclear perils, nor does the Plan contain any such exception. Any limitation of perils
on this point would therefore have to be incorparated in the policies. .

In accordance with earlier law and conditions and with the limitations explained
above, an insurance against marine perils thus comprises «all perils to which the
interest is exposed». This paragraph stipulates three positive exceptions, however, viz.

{1) the perils which are covered by the war-risk insurance

{2) «measures by the Norwegian or allied State authorities» and

(3) «insolvency».

Exception (3} is discussed above. Exception (2) is necessary, becanse measures of
this nature are not covered under the war-risk insurance either and therefore fall
outside the scope of exception {1}, cf. below in § 16 (b), where also the definition of
«State authorities» if this paragraph is clarified.

§ 16. Perils comprised by an insurance against war perils

This paragraph corresponds to § 42, No. |, subparagraph |, and § 43, No. !, of the
1930 Plan.

As mentioned in § 13, the total range of perils in marine insurance is divided into
two. Apart [rom P. & 1. insurance, special insurances must be taken out against perils
related to war, and against general marine perils. In practice we talk abour «war
perils» and «marine perils», «war insurance» and «marine-risk insurance». The Plan
has adopted this lerminology and therefore uses the term «marine perils» to cover the
«non military» perils which occur in the shipping trade.

§¢ 42 and 43 of the 1930 Plan used three methods when drawing the line between
the areas of liability of the war insurer and those of the marine insurer. First of all,
alt losses caused by war perils were separated from the marine-risk insurance. This
causality rule had to be supplemented with the rule of apportionment contained in
§ 34, No. 2, subparagraph 1, of the 1930 Plan, with a view to those cases where also
marine perils were a contributory cause of the loss. Secondly, the marine-risk insurance
was suspended when the ship, because of a war, had a foreign crew placed on
board, which wholly or in part deprived the muster of his free command of the ship.
Casualties occurring during the period of suspension were to be covered in their
entirety by the war insurer, even if they arose from strictly nautical causes and had
no connection with meusures taken by the foreign crew. And finally, certain fypes af
damage were (o be regarded as war damage and be covered in (ull bv the war
insurcer, regardless of whether or not marine periis had contributed to the damage.
This applied to such damage «us by its nature or proximate cause is characteristic of
the stale of war», in particular damage which was caused directly by means of warfare
and losses resulting {rom requisition and other measures taken by the powers at war,

Under § 43 of the 1930 Plan a war insurance comprised all perils which had been
scparated from the marine insurance by the war-peril exception clause, subject to the
reservation, however, that a scparate agreement had to be entered into il the war-risk
insurer was to be Hable for partial or provisionul restrictions of the assured's free
disposition of his vessel by a power at war or a neutral power. Accordingly there
should not normally be any «holes» in the cover. However, in practice the delimitation
of the liability of the war-risk insurer and that of the marine-risk insurer turned out
rather dilfcrently. and in one very important field no insurance cover whatsoever was
provided.

Under the A 2 Hull Policy the marine-risk insurer was not liable for «measures
taken by State authorities». regardless of whether or not such measures had any
connection with a war. Under A 3 he was also not liable for «civil disorder or riots,
strikes, lockouts, sabotage, svndicalism or other similar causes». Finally, A 2 provided
that the insurance terminated if the ship was requisitioned by a power at war. — In
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§ 2, subparagraph 1, (b} and (c), of the War Hull Policy, «meusures taken by State
authorities» and «civil disorder» etc. had been incorporated in the war-risk insurer’s
liability, but subject to the limitation (in subparagraph 2 of the paragraph) that the
insurance did not cover «requisition for title or use, seizure, detention or similar
measures taken by Norwegian authorities or authorities in countries allied with
Norway». Specific rules relating to cover in the event of requisitioning und other
measures taken by the authorities appeared in § 4. T the measure lasted for more than
12 months (24 months in case of a requisition for use) the assured would be entitled
to compensation for total loss. If the ship was returned before the expiry of these
time-limits, he would be entitled to claim compeasation for any and all damage arisen
during the period of requisitioning, including wear and tear, provided no
remuneration was paid for the requisitioning.

The state of law prior to this Plan may be summed up as follows: No insurance
covered measures by Norwegian or allied State autherities. The marine-risk insurance
terminated if the ship was requisitioned by a foreign power at war, and was suspended
temperarily when it had a foreign crew placed on board who interfered with the
master's command. In both these situations the war-risk insurance also took over the
risk of general marine perils. Furthermore. the war-risk insurance covered in full all
losses, the immediate cause of which was the use of implements of war and, under the
general rules of causality, losses caused by war risk, measures taken by Siate
authorities, civil unrest, strikes, lockouts, sabotage, syndicalism. or similar causes.
Piracy on the other hand had not been expressly transferred to the war-risk insurer and
therefore came under the marine-risk insurance.

By and large the Plan maintains the same distribution of perils between the
war-risk and the marine risk insurances. However, for practical reasons a few minor
corrections have been made. The fact that the exception for war perils in the insurance
against marine perils is tied to the perils comprised by the insurance against war perils
(§ 13 (a)) prevents any gaps in the cover {rom arising other than those following from
express provisions, viz. «measures tuken by Norwegian or other allied State
authorities» and «insolvency»,

Formally speaking, war perils represent excepted perils in the general insurance
against marine perils. The marine risk insurer is liable for «all perils to which the
interest is exposed», with the exception of inter alia war perils. In the war-risk
insurance. however, the perils are specifically stated and comprise {as a rule) all the
perils identified by the war-perils exclusion clause. This construction has previously
resulted in considerable difficulties when it came to drawing the line between the areas
of liability for the two groups of insurers. Such general principles of insurance law as
the principle that peril exceptions should be construed restrictively, and that the
insurer has the burden of proof that the loss was caused by a peril which is positively
excepted from the cover, have inter alia been applied. As will appear. both these
principles are to the disadvantage of the marine risk insurer.

However, one must abandon such conceptions when drawing the line between the
areas of liability of the war risk insurer and the marine-risk insurer. For the assured
it will normally be of no impertance which insurer is liable to cover his loss. us long
as one of them pays. Hence, the problems connected with this delimitation arise only
as a conflict between two insurers who, in accordance with centain rules. have divided
the total range of perils between themselves. There is no reason to give one of the
insurers preferential treatment, neither in terms of construing the conditions, nor in
refation to the burden of proof.

The 1930 Plan took a big step towards creating equality between the war-risk
insurance und marine risk insurance in these respects. The equality followed from the
introduction of the system of apportionment, both when the course of events was
known and — in respect of disappeared vessels — when it was unknown. However,
the 1930 Plan did not contain any special rules relating to casualties with unknown
causes where the ship had not disappeared. and in this area it was long uncertain
whether the traditional burden-of-proot concepts should be resorted to, imposing the
burden of proof on the marine risk insurers that the loss was not caused by marine
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perils. The question was soived by the Supreme Court in the socalled «Banan»
Jjudgment (ND 1936.129) to the effect that no greater burden of proof should be
imposed on one insurer in relation to the other, but that a rule of apportionment
should be applied to all those cases where it was uncertain whether a loss was caused
by war perils or by marine perils, cf. below under § 23.

The new Plan huas fully followed the line adopted by the 1930 Plan and the courts,
The insurances against war perils and against marine perils shall in all respects be
treated on an equal footing. The war-peril exception shall not be construed
restrictively to the disadvantage of the marine risk insurers and there is no difference
in relation to the burden of proof.

This paragraph specifies the range of perils covered by the war-risk insurance
under four subparagraphs which will be discussed separately below.

Subparagraph (a)

§42 No. | of the 1930 Plan No. 1 defined war perils as «perils due to war or
arrangements or measures taken owing to a war which has broken out or is threatening
to break out».

The corresponding definition in the new Plan reads as follows:

«perils attributable to war or warlike conditions, or to the use of arms ar other
implements of war in the course of military manoeuvres in times of peace or during
armed neutrality.»

The crucial point is, of course, the periis attributable to a war which is in progress.
To give an exhaustive enumeration of the events which may be relevant here is not
possible. Primarily there is the use of implements of war by the powers at war (or
neutrai powers) — bombs, torpedees and other conventional arms, nuclear arms,
chemical or biological implements of war, and the like. When the damage is directly
attributable to the use of such an implement of war used {or the purpose of war, the
loss is subject to the special causal rule contained in § 22 below. But also otherwise the
use of implements of war may be the cause of a loss, such as for example when the
ship must pass through dangerous waters in order to avoid a mine field, or in order
to stay away from an urea where a sea battle or an air raid is taking place, and in the
process runs aground.

The 1930 Plan explicitly mentioned «arrangements or measures taken owing to a
war». The term was aimed at all such measures as are regularly taken by powers at
war as well as by neutral powers and which influence shipping, such as the
extinguishing of lighthouses, the withdrawal of old navigation marks and putting out
new ones, the organizing of convoys where the freedom to manoeuvre is mare or less
restricted, orders to sail without navigation lights etc. It is unmnecessary (o say expressly
that such measures constitute war perils. For they are caused by the war, cf. the
wording of the Plan.

As for condemnation in prize, capture at sea, requisitioning ete. undertaken for the
purpose of war, and sabotage carried out to further the purpose of a4 power at war,
these are perils directly attributable to the war and therefore come under the definition
in subparagraph (a} of this paragraph. However, these perils are also covered by the
special enumeration in subparagraph (b); between (a) and (b) there will thus be an
overlapping as far as war-motivated measures are concerned. If the measure is taken
by Norwegian or allied State authorities, however, the special rule contained in (b)
must prevail. Such measures will therefore fall outside the cover, regardless of whether
or not they are war-motivated. If, by way of exception, the war-risk insurer has not
accepted liability for the perils mentioned in subparagraphs (b) and (c), it will be a
matter of construction to decide whether he must nevertheless be liable under
subparagraph (a) to cover war-motivated measures by a foreign power and
war-motivated sabotage.

The 1930 Plan required that the war had broken out, or was threatening to break
out. The new Plan uses the term «war-like conditions» to imply that the decisive point
is not how great the relevant risk of an outbreak of war is, but how war-like the
measures are which a State has instituted. Whether there are «war-like conditions»
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may of course be difficult to decide, but in practice the term will hardly be of very
great importance. As a rule the loss will have been caused either by military
manoeuvres or by measures taken by State authorities, and in either case it will be
covered by the war-risk insurer, even if there are no «war-like conditions».

The fact that under the Plan he is also liable for «the use of arms or other
implements of war in the course of military manoeuvres in time of peace or during
armed neutrality» implies an intentional extension of the war-risk insurer’s liability.
This extension is due to practical considerations, in view of the fact that it will
normally be easier to ascertain that a loss is attributable to «the use of implements of
war» rather than whether a war «is threatening to break out». However, obviously
also the new delimitation may give rise to questions of doubt which have to be solved
by the courts. The main problem will be to decide when there is a case which comes
within the term «the use of ... other implements of wars. If a ship collides with a
naval vessel sailing in a perfectly ordinary manner, this will not constitute any use of
implements of war. The same applies if for example a military plane crashes in a
harbour due to engine trouble, or an ammunition depot blows up as a result of an
ordinary «civils fire. The «use ol implements of war» presuppoeses that the naval
vessel (the plane, the ammunition) is used in a manner typical of its function as an
implement of war, e.g. that during manoeuvres the naval vessel disregards the rules
as to navigation at sea, that the plane crashes during dive-bombing maneouvres, or
that the ammunition stores blow up as a result of a failure to comply with the safety
regulations.

An important question is how (o evaluate the mistakes which the crew makes
under the influence of the war situation. A war will normally make navigation
conditions much more difficult than in times of peace. Mare tension and alertness are
demanded of the crew {(e.g. while sailing in waters where lighthouses and navigation
marks are out of operation), and an insignificant and excusable misjudgement may
easily have disastrous consequences. To this must be added that the physical and
mental pressure involved in wartime sailing may easily cause exceptional fatigue or
other indispositions among officers and crew.

Under § 5, subparagraph 2, of the 1930 Plan the insurer shall «not be relieved
from» liability if the damage is a result of faults and negligence committed by the
master or crew in connection with their service as seamen. The provision became
directly applicable to both marine insurance and war-risk insurance. If taken literally,
it would imply that the fault or negligence should be disregarded in the marine risk
insurance as well as in the war-risk insurance, in other words that the fault or
negligence would not acquire any independent significance for the distribution of
liability between the two insurers. However, this is not the way the 1930 Plan has heen
interpreted in practice. In the extensive legal practice during and after World War 11
it was from the very beginning quite clear that any faults or negligence commirted by
the master or crew, which related strictly to their semvice as seamen. should be
regarded as an independent peril which falls within the marine risk insurer's area of
Hability, In this respect international tradition was lollowed.

In the Plan the rule relating to faults and negligence committed by master or crew
in connection with their service as seamen (§ 59) has been given a form which
corresponds to § 5, subparagraph 2, of the 1930 Plan. As regards the delimitation of
marine perils and war perils, however, this provision shall not — any more than the
garlier provision — be taken literally. Faults and negligence on the part of master or
crew shall therefore be regarded as an independent causal factor. a peril which falls
within the marine risk insurer’s scope of liability. As the chances of faults and
negligence being committed as a rule are a lot greater in times of war than in times
of peace, because navigation is that much more difficult, this means in actual fact that
also the marine risk insurer must accept a general increase in perils owing to the war
situation.

However, it is conceivable that faults or negligence on the part of the crew must
be covered by the war-risk insurer, viz. where such fault or negligence is very closely
bound up with the war peril or consists in a misjudgement of this peril. This is how
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the provision relating to faults and negligence on the part of the crew contained in the
1930 Plun has been understood. It is e.g. conceivable that the officers are exhausted
after having been subject to the pressures of war for a long period of time and, as a
result thereof, they make a clear navigational error, or that the crew leaves the ship
under the misapprehension that there is an impending risk of war (cf. the «Soelglim»
case, Rt. 1921. 424). Tn practice it is also conceivable thar the grounds given for the
Judgment will be that the crew’s conduct in the given circumstances must be regarded
as excusable: in other words that no actual «fauit or negligence» has been committed

Morcover, on applying subparagraph (a) of this paragraph guidance will be found
in the abundant legal usage relating to the part of the fleet which sailed in Norwegian
and other German-controlled waters during World War 11.

Subparagraph 'h)

§§ 42 and 43 of the 1930 Plan only dealt with war perils in the actual sense, i.e,
perils which are associated with a war which had broken out or is threatening to break
out. As mentioned above, however, the policy conditions also transferred a number
of other perils to the war-risk insurer’s scope of cover, viz. the perils which come under
the headings of «measures by State authorities» and «civil commotionss.,

During the revision work it wus discussed whether there was any reason for
maintaining this system. Tt was submitted inter alia, that we are here talking about
perils which do not in any way carry the same stamp of disaster as war perils, and
which it is therefore from a technical point of view possible for the insurers against
general marine perils to accept without any dilficulty. It was further pointed out that
far from all persons effecting an insurance are interested in taking cut an insurance
against war perils in times of peace, and that it would not be reasonable to refuse these
persons cover against typical peace-time risks. If this Hne of thought were to be
followed consistently, one would alse have to transfer to the ordinary marine
insurance the socalled «residual war perils», i.e. the perils of drifting mines and the
like in times of peace.

However, these considerations carry greater weight in relation to cargo insurance
than in connection with shipowners’ insurances. Shipowners wili probably to a larger
extent than the cargo owners be aware of insurance questions and arrange for full
cover. The war hull insurance will in any event have 1o be matatained as an institution,
also in times of peace, as part of the generul alertness that is maintained against the
possibility of an outbreak of war. In addition to these considerations one must take
into account the difficulties in drawing a clear line between on the one hand acts of
war and war-motivated measures by the authorities, and on the other hand acts of
violence and measures of a «non-military» nature. In case of revolutions and local
conflicts it will often be highly doubtful whether the situation should be characterized
as «wary in the proper sense. A limited rebellion may gradually develop into an
extensive civil war or an international war, and it may pose considerable problems to
have to dectde when the unrest has reached such an extent and such an intensity that
it must be said to constitute a «war». There are strong reasons in suppart of letting the
same insurer be liabie for the two groups of perils, and on this peint the Plan follows
the earlier system.

Subparagraph (b) of this paragraph deals with both such measures as are related
to an ongoing or impending war, and such as have no direct connection with war or
war periis. As mentioned above, strict war measures — such as e.g. condemnation in
prize — will in actual fact also be covered as manifestations of the general war perils
under subpuragraph (a).

The term «similar measures» indicates a limitation of the measures which are
covered. The wording is aimed at excluding from the war peril cover such measures
as are taken as part of the enforcement of customs and police legislation. The war risk
insurance therefore docs not cover losses arising from the ship being detained by the
authorities because there may be doubt as to her seaworthiness, or because the crew
is suspected of smuggling. Obviously, losses atising from the ship being detained or
seized as part of debt-recovery proceedings against the owners are not covered either,
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This already follows from the fact that «insolvency» has been excluded in
subparagraph 2 of the paragraph.

This implies that losses arising from measures taken by the police authorities must
be covered by the ordinary marine risk insurance to the extent these losses are
recoverable. The loss will often consist in loss of time or capital loss, for which the
insurer is not linble. However, assuming for example that the vessel sustains damage
during an extensive customs examination, the hull insurers against marine perils must
cover the damage, provided the examination was not the result of the assured’s own
negligence,

Insurance against war perils does not cover measures taken by Norwegian
authorities or by authorities of countries allied with Norway. On the other hand, under
the definition in the paragraph of the term «foreign State authorities», measures taken
by persons or organizations who unlawfully pass themsefves off as Norwegian or ailied
State authorities (e.g. a Quisling government), ure covered by the insurance against
war perils on a par with measures taken by State authories of countries with which
Norway is not allied. Insurance against public measures taken by Norway’s own legal
authorities is conceivable, even though it would present special problems. The decisive
reason why the war-risk insurer does not want to provide cover against measures taken
by Norway’s own authorities, however, is that the existence of such an insurance might
easily influence the assured’s position vis-d-vis the authorities. Under the standard
principles of expropriation law the State must pay full compensation for the
requisitioned asset, or — in case ol temporary requisition -- cover lability and any
damage or reduction in value which the asset has suffered during the period of
requisition. In this way the losses caused by such measure will be apportioned cn the
entire society. If there has already been an apportionment of the loss through
insurance, there is an obvious risk that the authorities (possibly the legislator) may
attach less importance to the financial settlement with the person who is the victim
of the measure. — These considerations come into play in the case of measures taken
by Norwegian authorities as well as by authorities of countries with which Norway is
allied. In the event of a measure taken by an enemy of Norway or of the alliance, it
is less likely that adequate compensation will be given by the requisitioning authority.
And even if such compensation is given, it would be reasonable that the war risk
insurance covers the loss and takes over the claim against the requisitioning authority.

The concept of «State authorities» is defined in § 15 (b). It also comprises persons
or organizations exercising «intergovernmental authority». This alternative will
probably be of increasing interest in future. If a measure is 1aken by representatives
of a league of States (an alliance, group, block) of which Norway is u member, it
must be regarded as a measure taken by an «allied». A requisition made by NATO
or a similar organization will accordingly not be covered by the insurance.

Special questions arise when a measure is taken by an ally of Norway, but in
connection with actions which have no connection with the alliance, The situation may
be such that the insurance against war perils must cover measures of this nature.
However, it will hardly be possible 1o draft a provision which weuld solve all the
various problems which may arise. The questions will have to be solved on a
case-to-case basis, bearing in mind that «allied State authorities» need not necessarily
be regarded as «allied» under any and all circumstances and in any and all situations.
In a given conflict it must be decided whether the acts committed by the relevant State
authorities can be considered to fall within the framework of the alliance.

The insurance against war perils alse covers measures taken by persons and
organizations whe unlawfully pass themselves off as exercising public or
supra-national authority, including, as mentioned above, measures by persons or
organizaticns who pass themselves off as Norwegian or allied State authorities. In
case of measures taken by groups of rebels and usurpers it may at times be doubtful
whether the situation is covered by this wording, or whether it is a case of pure piracy.
However, in practice this will normally not create difficulties, as this Plan — in
contrast to the 1930 Plan — also refers piracy 1o the war-risk insurer's scope of cover,
¢f. subparagraph (d) of this paragraph.
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As already mentioned, an authority which requisitions property for use will
normally be liable for all damage sustained by the subject-matter during the period
of requisition, also damage which, viewed in isolation is attributable purely to marine
perils. For the reasons set out above, such damage should not also be covered by an
insurance if the requisitioning authority is Norwegian or an allied State, In case of a
requisition by an enemy, it should be up to the war-risk insurer to cover the damage
and recover any possible compensation. Hence, § 41 provides that an insurance
against marine perils becomes inoperative if the ship is requisitioned by any State
authority. However, the insurance against war perils is merely suspended in the event
of a requisition by Norwegian or State allied authorities, In the case of a requsisition
by alien State authorities, the war-risk insurance remains in force. The last
subparagraph of this paragraph states that the insurance in such a case, in addition to
war perils, also comprises marine perils.

Subparagraph (b) deals only with restrictions on the owner’s rights in the object
insured. Restrictions consisting in an infliction of physical damage fall within the
scope of general war perils set forth in subparagraph (a); hence, here there is no
limitation in terms of perils attributable to Norwegian or allied State authorities in the
course of acts of war. Hence, il the object is destroyed by Norwegian or allied units
during acts of war, the insurance against war perils will have to indemnify the loss,
This must apply both where the destruction is an unintentional consequence of the
acts of war, and where it is a result of military orders for the furtherance of Norwegian
and allied military objectives, cf. § 58 {¢). which entitles the assured to compensation
for losses which he himself has caused by a patriotic act during times of war. In this
connection it makes no dilference whether the military authorities have themselves
effected the destruction, whether they have ordered it, or whether they have even used
a formal requisition. In all of these cases the assured’s loss will be recoverable. Only
such measures taken by Norwegian or allied State authorities as are aimed at
depriving the assured temporarily or definitively of his use of the object will fall
outside the scope of cover.

Subparagraph 'c)

Subparagraph {¢) of this paragraph is identical with the A 3 Hull Policy, apart
from the fact that the alternative «syndicalism» has been left out as being superfluous
alongside the other items enumerated. By «sabotage» is first and foremost meant
willul destruction, which does not form part of the conduct of war. but which is e.g.
connected with labour conflicts. War sabotape is a war peril. which will also be
covered by subparagraph (a). The sabotage need not be aimed at the actual object
insured, A «go-slow» action among dock workers or seamen is aimed at the
employers’ interests in general, but if the action involves damage 1o the assured’s
property of the kind covered by the palicy., the war-risk insurer will be liable for the
damage under subparagraph (c}. The concept of «sabotage» (urthermare presupposes
that the act pursues a definite goal of a political. social or similar nature. A destruction
carried out by a ship’s crew as an act of vengeance or a protest demonstration against
the owner must be regarded us vandalism of property and is covered by the insurance
against marine perils. The same applies to a pointless destruction of property carried
out while of unsound mind or under the influence of alcohol.

Subparagraph td;

Neither the 1930 Plan nor the Hull Policy excluded «piracy» from the ordinary
cover against marine perils, but according to subparagraph (d) of this paragraph this
peril is now covered by the war-risk insurer. The reason for this change is the practical
difficulties which would arise if one had to distinguish between «piracy» and
«measures taken by alien State authorities». Piracy perpetrated exclusively for the
purpose of profit presumably hardly exists anymore. The measure would in the event
be organized by persons laying claim to exercising governmental authority {e.g. a
government in exile which captures vessels in order to attract worldwide attention, or
to finance its rebellion.)




Mutiny means insurrection by the crew against the officers, cf. section 312 of the
Norwegian Penal Code. This alternative will hardly be of any practical importance,
but mutiny could be conceivable in connection with piracy or some other capture of
the ship, viz. if there are among the crew persons who have signed on for the purpose
of taking possession of the ship.

§ 17. Perils insured against when it is not agreed what the insurance comprises

This paragraph is new. It will not be of any great significance, as it wili in practice
always be clear between the parties whether it is an insurance against war perils or an
insurance against marine perils which is effected, Cover against both groups of perils
is afforded only by P. & 1. insurance, cf. § 224,

§ 18. Causation

This paragraph corresponds to § 34 No. |, subparagraph 1. of the 1930 Plan.

Under § 42 of the Marine Insurance Plans of 1881 and 1894 the insurer was «liable
for all accidents befalling the object insured for the duration of the insurance». The
enumeration which followed showed that the provisions were primarily atmed at
establishing the wide range of perils insured against in the marine insurance. However,
the requirement that an «accident» must have befallen the object insured implied that
the occurrence of a specific event involving damage to the assured’s interest was
required.

However, § 22 of the 1907 Plan, which on this point endorsed the wording of
section 248 ol the Norwegian Maritime Code, stated that the Insurer was liable for
«the consequences of any peril lo which the object insured is exposed during the
period of insurance». The wording opened up a possibility that the insurer could be
liable for damage which occurred after expiry of the period of insurance, but the
intention was hardly to make any material amendment of the rule, There is no
reference whatsoever 1o the rewriting in the Commentary to the 1907 Plan, whereas it
is stated in the preparatory works to section 248 of the Norwegian Maritime Code
(Draft Maritime Code, Christiania 1890, p. 314) that the insurer «according to the
Draft is ... Hable for any accidental damage occurring during the period of
insurance», — Information is missing as to how the rules contained in the aforesaid
Maring Insurance Plans were practiced where a damage could be traced back, wholly
or in part, to perils to which the interest had been exposed during a previous insurer's
pertod of insurance.

Grundi, who during the revision of the Plan in 1930, devoted a lot of space
to causation questions, also raised the question how the insurer’s liability should be
limited in time. He criticised the wording in the 1907 Plan, submitting that during the
period of insurance the interest mauy be «exposed tow perils which have in actual fact
materialized before the insurance entered into force. In that event it was in his opinion
clear that the insurer could not be liable for the damage. He gave two examples. If a
ship is in a port dock and a fire breaks out in the warehouses by the dock on
December 31 and it has become clear by midnight that the ship cannot be moved but
will be consumed by the flames, it is the December insurer and not the January insurer
who indemnilies the loss, In the second example the ship is ice-bound during the
month of December. Even if she is undamaged at the turn of the vear, it is the
December insurer and not the Junuary insurer who is liable for (the subsequent ice
damage, provided it wus clear at the turn of the vear that, in so far as it was humanly
possible to foresee, the ship would be crushed by the ice before the winter was over.
{The stenciled Commentay TI, p. 264—2635).

In Grundt’s opinion, an apt description of the situations in these examples would
be that «the peril had struck» at the time when the fire broke out, and the ship hecame
ice-bound, respectively. He further stated:

«The Drraft Plan stutes, us mentioned above, that the company is liable when «the
insured interest during the period of insurance is struck by a peril, which iy
comprised by the insurance». It should be noted that it is the peril which must
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have struck, The loss need not have occurred. The peril has struck when the
situation is so scrious that according to general human experience the perit must
be expecied to result in damage. In the examples referred to in the preceding
paragraph, the peril has struck the ship before the new insurance hecame
operative, and this is the reason why the fire damage and the total loss are outside
the scope of cover.»

The 1930 Plan thus did not ask at what point in time the ship was «struck by an
accident» or when «the loss occurred». The decisive point was whether the insured
interest was «struck by the peril» within the period of insurance. If this was clear, the
insurer was under § 34, subparagraph 1, of the 1930 Plan liable for damage which was
a result of the peril materializing and which was covered by the rules of compensation
contained in the Plan or the Policy.

Grundt also gives another reason why one should in this manner ook behind the
accident which has occurred and consider the nature of «the peril that has struck».
He points out (p. 262—63) that a marine casualty may be the result of a very complex
chain of causation, where also such causal factors as war, unseaworthiness or
dispositions on the part of the assured, for which the insurer does not accept the risk,
have come into play. It is therefore not sufficient to ascertain, for example that the
ship has run aground or been involved in a colfision. In each specific case one should
look behind the casualty and check the peril or perils which have caused it.

The Commentary to the 1930 Plan provided no clear solution to a situation where
during a previous period of insurance a casualty has caused a latent defect, which
becomes a contributory causc of a subsequent casuaity, This was the situation in a
case heurd by the Supreme Court in 1950 (ND 1950.458 NH Hektor). The ship had in
1945 been the victim of u bomb explosion involving damage to rudder and stern, The
visible damage was repaired, whereupon the ship was issued with a certificale of
seaworthiness and put back into service. However, it turned out that there was a crack
in the rudder heel, which had not been discovercd during repairs. This crack, along
with heavy weather to which the ship was exposed in January 1946, resulted in the
rudder heel breaking and the rudder falling off during a vovage in May 1946, There
was general agreement that the costs of replacing the damaged rudder heel were to
be absorbed by the war-risk insurer for 1945, The question was what to do about the
loss of the rudder and the other losses arising in connection with the new casualty.
These losses were by the Supreme Court apportioned on the war-risk insurer for 1945
and the marine insurer for 1946 with 60% and 40% respectively.

The Hekror judgment gave rise lo considerable discussion, cf, notably Rein and
Halvorsen in AfS 3.257 and 271. It was widely held that from a technical point
of view the solution was rather unfortunate. It has been submitted that the system
makes it more difficult for the insurer to allocate the necessary reserves for each
individual insurance yvear. In addition to the unrepaired damage, which he knows of
and the extent of which he is able to assess, the insurer must also take into
consideration that a ship may have undisclosed damage. for which he is Hable and
which may later contributc to considerable casualties. Deciding the question whether
and to what extent the latent defect has been a contributory cause of subscquent
damage is uncertain and may result in difficult legal proceedings. At the same time it
has been emphasized that no major advantuges are obtained by such a detailed
investigation into the underlying causes of cach individual casualty. What is needed
are first and foremest rules which are clear and easy to implement determining which
insurer shall be liable for each individual damage.

This principle has especially caused difficulties where a ship suffers a casualty
relatively shortly after delivery and the casualty can be traced back to a latent defect,
which was caused by an accident during the period of construction. If the Hekior
Judgment were to be adhered to in such a situation, the new insurer would have the
right to exclude liability, wholly or in part, whilst it would on the other hand be
doubtful whether the insurer during the building period was liable vis-d-vis the buver.
[t has not been the practice to transfer the loss back to the former insurer, but it has
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given rise to major difficulties to find a valid reason for holding the insurer at the time Kby
of the causalty liable. =

The consensus of the committee was that in future one should seek to avoid the =
unfortunate consequences of the Hektor judgment, but there was disagreement as to
how the rules should be worded. There are two possible courses.

One possibility is to establish as a basic rule that the insurer is liable for losses,
which arise during the period of insurance, provided they are attributable to a peril T
which is covered by the insurance. This rule would have to be supplemented with a i

rule to the effect that the loss shall be transferred back to the former insurer if it was sz
obvious at the inception of the insurance that the loss would materialize, cf. the two vl
above examples from Grundt's commentary. In such an event the assured would not i
be able to renew his insurance, unless it was clear that the former insurer would be oo
liable for the foreseeable losses. The other possibility is to keep the wording from 1930 -7

(that it is sufficient that the object insured «was struck by a peril insured against»
during the period of insurance), but rule out the Hektor solution by a separate T
provision, That provision must provide that even if the peril struck during the period e
of insurance, the insurer shall not be liable for subsequent losses if the peril has merely T
resulted in in a latent defect, which was not known at the time the insurance expired. e
The subsequent loss must in that event be covered by the insurer during whose period T
of insurance it arises, ~i2
In support of the first method may be argued that it will presumably fit in best T
with the rules practiced in other countries. That «the loss arises» is 4 clearer criterion et
than that «the peril strikes». From the insurer’s point of view it is natural that the R
scope of his liability should be the losses sustained during the period of insurance.
The losses, which have arisen, he can ascertain and take into consideration in his 21T
annual repert and accounts, in contrast to the perils which may «have struck» in the E
course of the year, Also for the assured the most practical solution is for him to have T
to look to the relevant insurer at the time the less arises. Reference back to a former -
insurer may easily cause problems, except for situations where it is obvious at the turn
of the year that the loss will arise. a7
In support of the other method it may be argued that the wording in the 1930 Plan -
is well-known and established in practice, and that it may cause major difficulties for s
surveyors and for the insurers’ claims-settlement departments if a new and untried .
wording on such a crucial point of the insurance conditions is introduced. To this T
must be added that the requirement that «the peril must have struck» during the Eae
period of insurance probably constitutes an adequate description of what goes on in D
practice. In connection with any casualty one must. as pointed out by Grundi, look -
behind the casualty to find out what the real cause is. It may admittedly at times be 2
dilficult to decide how strong the perii impact must be in order to regard the peril as RE
«having struck», but on this point a practice has been established, and difficulties Tt
have not been particulurly predominant while the 1930 Plan was in force. :
From certain quarters it has also been urgued that the choice between the two
methods is of more theoretical than practical interest. The material solutions will by
and large be the same, regurdless of the wording chosen. It will hence be of secondary oo
importance whether it is stipulated that the insurer is liable for losses, which arise 1
during the peried of insurance, but with a right to transfer certain losses back to a SR
former insurer, or it is stipulated that the insurer is liable for losses attributable to the R
fact that the peril has struck during the period of insurance, but with a right to exclude B
liability for certain losses, which do not arise until after expiry of the period of B
insurance. -
After extensive dicussions by the Committee, the conclusion was reached that the T
second method should be adopted. The wording of § 34, subparagraph |, of the 1930 Trrd
Plan has been maintained, with an addition which aims at ruling out the consequence B
drawn in the Hektor judgment. lIle
A very importani element in connection with the defining of the rules is that the ST
parties to the contract of insurance must not have any possibility of influencing the o
decision as to which one of two successive insurers shall be Hable for a loss. This LT
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applies in particular to damage which it is ditficult to attribute to any definite, external
event, and where the actual discovery of the damage must often be regarded as «the
actual casualty». If the assured becomes aware of an incipient damage {e.g. a cracking
of the propeller shaft) he must not have the possibility of shifting the liability for this
damage on to a future insurer. He would then be under the obvious temptation to
renew the insurance with a lower deductible or on better conditions in general. Similar
considerations may be invoked for the insurer: if, during a survey towards the end of
the period of insurance, he becomes aware of the fact that «the peril has struck in the
sense that major engine damage is developing, he might be tempted to keep this
knowledge to himsell and refuse a renewal of the insurance. Hence, if either of the
parties knew that «the peril had struck during the earlier period of insurance, the
principle of the Hektor judgment must be applied. Only if the damage is totally
unknown should the new insurer bear the full risk for any new casualiies,

As regards the more detailed wording of the paragraph, the following should be
noted: The first subparagraph contains the general basic rule according to which the
insurer’s Hability is subject to the condition that a peril, which is covered by the
insurance, must have struck the interest during the period of insurance. Very often the
fact that 4 peril has struck will be identical with the occurrence of a casualty. However,
it is also conceivable that the peril has struck even though no casualty can as yet be
said to have occurred. This will inter alia be the case in the above examples from
Grundt’s commentary to the 1930 Plan, where the ship is admittedly «struck by a
marine peril» at the turn of the year (fire, ice-bound), but where she cannot as yet be
said to have suffered a casualty.

[t is irrelevant as regards the damage, which arises at the moment when «the peril
strikes» («the primary damage»), whether the damage is discovered immediately or
at a later stage. Liability for that damage shall in any case be referred back to the
insurer who had the risk when the damage arose. On this point the Plan relies on
indisputable law in Norway as well as in other countries.

The basic rule contained in subparagraph | of this paragraph will, if it is not made
subject to any reservation, lead to the relevant insurer being liable, wholly or in part,
for other losses which the assured may suffer in future, and which have a causal
relation with the fact that «the peril has struck» during the relevant insurer’s period
of insurance. In many situations this will be the right solution, thus where an event
involving liability for the assured has occurred during the period of insurance, and the
third party’s loss does not arise until later. The same applies where the ship on expiry
of the period of insurance is at sea with casualty damage which is known and which
will cause new damage before the ship reaches porl. In this latter situation the rule
relating to a prolongation of the insurance in § 157 will prevent any dispute about the
causal relation concerning the subsequent damage. However, subparagraph 2 of the
paragraph is aimed at excluding the insurer’s liability for any future losses arising in
situations of the same type as the Hekror case, viz. where the peril has inflicted a latent
weakness or damage on the ship which is not known.

The new underwriter shall according to the Plan bear the risk of losses atiributabie
10 a defect or damage which «is unknown» at the inception of the insurance. That the
defect is «unknown» implies that neither the insurer nor the assured knows about it.
As far as the assured is concerned an identification must here be made with a larger
circle of persons than what is customary in marine insurance, cf. inter alia §59. Itis
not sufficient that the assured does not himself know about the damage, if at the time
the insurance expired it was known by one person whose duty it was to report the
matter. Hence, if an incipient cracking of the shaft is known by the ship's engineers,
but has not been reported to the owners, replacement costs and any consequential
losses shall be covered by the former insurer and not by the insurer during whose
period of insurance the replacement takes place. This solution is necessary in order to
counteract the possibility of u fraudulent cooperation between the owners and the
crew for the purpose of obtaining better cover before the insurer enters the picture.
On the other hand, there should be no reason to make a point of the fact that a
suberdinate member of the crew happened to know about the damage without
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realizing its importance. The term «is unknown» is chosen to make it possible in
practice on this point to choose the solution which in the specilic case, as well as
generally speaking, furthers the purpose of the rule, viz. to counteract disloyal
suppressions in the relationship between the parties to the contract of insurance.

1f it is established that on expiry of the period of insurance the damage was known
by the assured or by a person, with whom he must in this conncction be identified,
also the liability for the consequential losses shall be transferred back to the old
insurer. If the assured has fraudulently failed 1o disclose the damage, he runs the risk
that the insurer may invoke the 6-month time-limit for notification of the casualty
contained in § 107, If this is the case, the insurer must have the right to refuse to cover
not only the primary damage, but also the subsequent conseguential losses. However,
the practical cases where liability will be referred back will presumably arise where the
latent damage is well known, but the ship has been given permission to sail for some
time before repairs are carried out. For example, an incipient cracking of the propeller
shaft or the foundation plate is discovered, and the assured is instructed to have the
repairs carried out within 6 months, If a fracture arises in that part before it has been
repaired, but after expiry of the period of insurance, the old insurer is liable for the
replacement costs as well as the consequential loss.

If the damage is unknown Lo evervone at the inception of the new insurance, it is
the new insurer who is liable for the consequences which the defect hus by cuusing a
new casualty, This is expressed by stating that the damage shall «be considered as a
marine peril which has struck the ship when the casualty occurred . . .». This wording
reflects inter alia the view, which is presumably realistic, that the insurer assumes the
risk for the ship with whatever unknown defects, deficiencies and weaknesses it may
be suffering from.

There is an important reality in the principle that the latent defect shall be
regarded as a «marine peril» which sirikes the ship in connection with the new
casualty. Regardless of what originally caused the damage, it is the insurer against
marine perils who beurs the risk ol it subsequently causing a new casualty. An
undiscovered war damage (cf. the Hektor case) thus becomes a marine peril in the
cover given by the new insurance. Also this conforms with the view that it is the ship
itself with its unknown defects and deficiencies which constitutes the marine perils
insurer’s risk. A similar transformation of the damage is also conceivable in the
relationship between two successive insurers against marine perils. Let us assume that
in 1960 the ship stranded and sustained unknown damage. [n 1961 the owners switch
to cover on stranding conditions. When the damage causes a new casualty in 1961, the
insurer is only liable lor the consequences if the new casualty constitutes a stranding,
In other words, the old damuge is detached from its original cause and represents in
relation to the new insurer an element of general marine peril.

A special question arises if the latent damage is for example brought about by a
casualty which occurred in 1960, is discovered in 1961 and causes a new casualty in
1962. In such a case the right thing to do must be to transfer the conseguential loss
back to the insurer during whose pericd of insurance the defect was discovered, The
1962 insurer is not liable. He will be protected by the rule of subjective knowledge.
Nor will the 1960 insurer be liable, jf the damage has not been discovered by the time
his period of insurance expires, he shall be definitively free from liability for all
further losses which the damage muy cause.

As regards losses in connection with salvage operations und other accessory costs,
the same rules apply as to the actual damage which the ship sustains in connection
with a new casualty. In so far as liability for the damage is transferred back to a former
insurer, he shall also cover salvage costs, etc. incurred in connection with the casualty.

§ 19. Principal rule of the assured’s burden of groof

This paragraph corresponds to § 45, subparagraph 1, of the 1930 Plan.

The provision deals with the burden of proof, i.e. which of the parties bears the
risk that a certain fact cannot be established.If the judge, after having evaluated all the
evidence adduced in the case, does not find one fact more probable than anocther, the




= T e,

L e L B R

B

27

doubt shall be to the disadvantage of the party who has the burden of proof on the
point in question.

The provision is based on the general principles concerning the burden of proof
in contracts of insurance. It is indisputable customary law that the assured has the
burden of proving that he has an interest which is insurable, that that interest has
sustained a loss as a result of a peril covered by the insurance, as well as the extent
ol the loss.

The assured’s burden of proof also comprises the fact that the peril has struck at
a time when the insurer covered the risk, ¢f. § 18. When an clder damage is discovered,
there are sometimes no certain indications as to when it arose. The damage could just
as well have been caused by two different casualties, which took place during different
insurance years. In such cases it would not be reasonable for the burden-of-proof rule
to be used against the assured by one of the insurers, unless it is clear that also the
other insurer will respect the decision. If both insurances are taken out on Norwegian
conditions, problems will hardiy arise in this connection, ¢f. inter zlia the rule relating
to advance payments contained in § 91.

If the insurer wants to claim that the loss is attributable to a specific cause which
is excluded in the insurance conditions, e.g. unseawerthiness, the burden of proof an
this point rests with him. Also this is indisputable law. However, one must be aware
of the fact that a number of the limitations of liability contained in the Plan also
provide special rules relating to the burden of proof. Thus § 38, subparagraph 1,
imposes on the assured the burden of proving that a casualty is not attributable to
perils to which the ship has been exposed while oputside the trading limits. See in
this connection also § 26, subparagraph 2, § 32, subparagraph 2, § 42, subparagraph
3, § 45, subparagraph 2, 2nd sentence, § 46, subparagraph 2. § 49, subparagraph 1, § 54,
and others.

The special problems which arise when it is uncertain whether a loss is attributable
to a marine peril or a war peril are discussed below under § 23.

§ 20. Combination of perils

This paragraph corresponds to § 34, No. 2, subparagraph |, of the 1930 Plan.

A general problem in insurance taw is to decide to what extent the insurer shall
be liable when the event, which gives rise to the loss, was caused by a combination
of perils covered by the insurance, and perils which are not cavered. Based on the
practice followed by the Supreme Court since the turn of the century in cases where
a person with an accident insurance has died partly us the result of an accident, partly
as the result of illness, it has been established that Norwegian insurance law is based
on the so-called «dominant-cause doctrine» (see in particular Rt. 1901.706, 1904.600,
and the summary in Rt 1933.931). This doctrine implies that it should be established
which peril constitutes «the most important causal factor», «the predominant perilx.
The entire loss shall be atrributed to the peril which is thus designated as the principal
cause. For the assured this means that he will either receive full cover, or none at all,
depending on how predominant the peril insured against has been,

In personal accident insurance cases there has been a clear tendency in legal usage
to regard the accident as the dominant cause, provided it has contributed to a
reasonable degree and has influenced the course of events. That the courts in cases
of doubt will readily reach the conclusion that the insurer is liable is well known also
from other types of conflict. It would therefore possibly be a better description of the
«dominant-cause rule», which is applied in practice outside marine insurance, if one
states that the insurer is regarded as fully liable if a peril, which is covered by the
insurance, has been a necessary triggering factor and has contributed to the loss to
such an extent that it weuld seem reasonable to let the assured benefit from the
protection which the insurance was intended to provide.

In marine insurance the problem of the combination of causes arises in three
situations, viz.:

(1} if the loss is attributable partly to perils covered by the insurance, partly to L
perils excluded [rom the cover by an objective exclusion. The most practical is a -
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combination of marine and war perils, but one might also mention the case (from hull
insurance) where a part is damaged, partly because of faulty construction, and partly
because of events in connec tion with a casualty,

(2) if the loss is partly attributable to perils covered by the insurance, and partly
to factors for which the assured, becaunse of his subjective position, must bear the risk
himself (undisclosed risk factors, unseaworthiness of which the assured was awure,
gross negligence on the part of the assured during the rescue operation),

(3) if the loss 1s attributable to the materialization of perils insured against during
several insurance years. For example, the ship sustains latent damage by a casualty in
1960, und this damage, combined with heavy weather or some other peril in 1961,
causes & new casualty.

The field where this probiem was [irst noticed and an attempt was made to solve
it was a case involving & combination of marine and war perils. During World War 1
1914—18 a large number of casualties of this kind took place. In the fundamental
judgment (The Skotfos judgment, ND 1916.209) the Maritime Court, with the
endorsement of the Supreme Court, established that the entire loss was attributable to
«the factor which is regarded as the dominant cause of the accident». During the
subsequent years a series of judgments were given in conflicts between insurers ugainst
marine perils and insurers against war perils. A feature common to these decisions
was that it required a very strong war peril for the courts to regard that peril as the
deminant cause. If uny tault of any significance had been committed by the crew, such
faults were practically always regarded as the dominant cause, with the result that the
casualty in its entirety fell upon the marine risk insurer.

The marine risk insurers objected to the fact that in this way an essential part of
the increase of the maritime risk attributable to a war situation {darkened lighthouses,
removal of navigation marks, sailing in convoys, etc.) had been imposed on them. In
connection with the revision of the Plan in 1930 there was thercfore an almost
unanimous request for the adoption of a rule of appoertionment. In the event of a
combination of causes the relative strengths of the various perils were to be evaluated
and the loss apportioned, taking into consideration the significance of the individual
causal facters, Instead of a choice between two extreme solutions (either A or B being
liable for the entire loss), this method offered a whole scale of middie-of-the-road
solutions, making it possible to choose in each individual case the apportionment
which would seem to fit in best with the concrete cirumstances of the case. The rule
was worded as follows (§ 34 No. 2, subparagraph 1 of the 1930 Plan}:

If the damage is caused by 4 combination of several different perils, and one or
more of these perils fall outside the scope of cover, the loss shall be apportioned
proportionally on the various perils according to the influence each of them must
be assumed to have had on the origin and extent of the loss, and the insurer is
only liable for such part of the loss as is considered attributable to the perils
covered by the insurance,»

It appears clearly from the preparatory works to the 1930 Plan that the conflict which
it was sought to regulate by means of the rule of apportionment was the conflict
between the insurers against marine and war perils respectively. However, the rule of
apportionment contained in § 34 No. 2 of the 1930 Plan, was worded in very general
terms and was to be applied to all cases where there was a combination of perils
insured against and perils not insured against, unless otherwise provided by other
provisions of the Plan. Hence, as a basic rule the rule of apportionment was to be
applied everywhere where an exclusion of liability was worded as a pure caunsality
ruie. As examples of such exclusions of liability may be mentioned the rules contained
in the 1930 Plan, § 62 (unseaworthiness}, § 64 Nos. 2 and 3 (customs fraud on the part
of the crew, transportation of contraband) § 76 No. 4 («faults, defects or deficiencies
in one particular part»), § 77 1IB (c) (varicus causes of loss excluded in case of the
loss of mooring equipment etc.) and others, besides, of course, §42 No. 1
subparagraph | (the war peril exclusion),
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However, the 1930 Plan also contained a series of rules where the rule of
apportionment was not applicable. This applied first and foremost to the exclusions
of liability relating to negligence on the part of the person effecting the insurance or
the assured, and where the corresponding rules in ICA prescribe that the socalled
»causality rule» shall be applied in marine insurance. The wording in the 1930 Plan
was as 4 rule that the insurer was liable only to the extent it was established that the
excluded peril (negligence) «has not had any influence on the origin or the extent of
the loss», However, also other wordings were used (see e.g §27 A, subparagraph 3,
and § 31, subparagraph 2, cf. below). Hence, if the negligence had had any causal
impertance and contributed to the fact that 4 certain loss might have arisen, the insurer
would be completely exempt from liability for that loss. Such rules were inter alia
contained in § 9 No. 1 of the 1930 Plan (perils which the person effecting the insurance
negligently failed to disclose on taking out the insurance), § 27 A, subparagraph 2
(wilfully caused or suppressed alterations of perils, cf. § 28), § 27 A, subparagraph 3
{perils which operated while the insurance was suspended during a breach of the
trading warranty), § 31, subparagraph 2, cf. § 63 (infringement of safety regulations),
and others. It appeurs from the Commentary that this limitation of the scope of the
rules of apportionment was intentional.

During World War [T 1940— 45 the rule of apportionment was used in a very large
number of cases relating to casualties which were partiy attributable to war perils,
partly to general marine perils. These questions are discussed thoroughly by Bugge in
Afs 1.1 If. As for the ships sailing in German-controlled waters the question of
apportionment had to be decided by litigation in some 100 cases, in the vast majority
of those cases by the arbitration tribunal, which was established in accordance with
§ 34 No. 2, subsection 2, of the 1930 Plan, In practice the arbitration tribunal applied
the apportionment fractions 374, 273, 3/5 and 142 most frequently, but also to a
certain extent other fractions. The total amount of loss involved in the casualties where
one of the sides demanded an apporticnment was approximately NOK 36.6 million,
which was divided into very close to equal parts between the two groups of insurers.
By way of comparison may be mentioned that the total payments from The Norwegian
Shipowners’ Mutual War Risks Insurance Association amounted to approximately
NOK 163 million for the home fleet. There are no statements showing how the
apportionment was effected for the part of the fleet which was requisitioned by
Nortraship during the war,

It is difficult to have any definite opinion about the extent to which the rule of
apportionment has been applied outside the war/marine situation. It has not been
applied by the courts to any large extent (of. however the Hecror judgment, ND
1950.458 NH, where an apportionment was cffected in cases where perils had
materialized during different insurance vears). However, there are strong indications
that the rule has become part of the general conception of justice und that it is applied
fairly frequently in practical insurance settlements,

During the revision work the general sentiment was in favour of maintaining the
«free» rule of apportionment in the event of a combination of causcs. [t was pointed
out that it is established in practice and is well known by insurers, surveyors and other
who are involved in the claims settlements. Tt opens up possibilities of reaching
compromise solutions in case of casualties where the question of causation might
otherwise easily have come to a head. Nor should one disregard a widely held view —
perhaps particularly popular in insurers’ circles — that the rule of apportionment
provides a «fair» solution to causal questions. This paragraph therefore contains a
tule, the contents of which are identical with § 34, No. 2, subparugraph 1, of the 1930
Plan. Tn principle it is applicable to all cases of encurrent causes. The practically
speaking most important situation — a combination of marine perils and war perils
and similar perils — are, however, subject to special regulation in § 21.

As mentioned above, the rule of apportiontuent in the 1930 Plan was only given a
very timited application in the event of a combination of perils insured against and
perils brought about by negligence on the part of the person effecting the insurance
or the assured. Here the solution on a number of points was that any element of
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negligence in relation to the cause resulted in full loss of rights for the assured. The
grounds given for this strict rule were the preventive considerations. However, during
the revision work there was general agreement that the general rule of apportionment
should be given unlimited application, also in these situations. Probably the preventive
considerations will be served even better in this way than during the reign of the
former rule. If the judge only has the choice between granting the assured full
compensation or no compensation at all, he will naturalty be reluctant to attach
importance to negligence, unless it has been particularly gross or constituted the
predeminant causal factor. The result will easily be a decision that «it has not been
proved to his satisfactions» that the assured has shown negligence, or that the fault has
had any influence on the casualty. 1t is well known that the rules relating to the
insurer’s sanctions against negligence contained in the general section of the 1930 Plan
were only applied to a very limited extent. This may, of course, be due to the fact that
the persons effecting the insurances very rarely commit acts of negligence which may
be of importance under the insurance conditions, but it is not inconceivable that a
contributory cause has been that the insurers have not been able to invoke the rules
without at the same time depriving the assured of his entire insurance cover. In these
arcas the rule of apportionment will open up the possibility, via an assessment of
cause, of making suitable deductions from the compensation as a reaction to acts of
negligence. The objection may be raised that it is difficult for rules of this nature to
work in practice without a court decision. Howcever, this may be countered by saying
that relevant acts of negligence are, in spite of everything, rare, and when they do
occur, it might be useful for such cases to be tried by a court of law with all the
publicity involved.

In this light all the rules in the Plan, which deul with negligence on the part of the
person effecting the insurance or the assured. are worded as pure causal rules and
must be supplemented by the rule of apporiionment contained in this paragraph.

The third area where it may be of interest to apply the rule of apportionment is the
situation where the casualty is caused by a combination of perils which have struck
the interest insured during different insurance periods. This problem has been the
subject of exhaustive discussions, and the solution follows from the special rules
explained in § 18.

§ 21, Combination of marine and war perils

This paragraph is new.

It is an undisputed fact that it was the «free» rule of apportionment which led to
the high frequency of litigation between the war-risk and the marine risk insurers
during World War I1. Because each individual case had to be assessed on the hasis
of its specific merits, it was difficult for supplementary legal rules of law to develop
through legal usage. There was not -~ unlike during World War [ — 4 crystallization
of certain typical cases, which came within the province of one or the other insurer.
Instead each case became to a certain extent a doubtful case, because it was
impossible to predict the exact percentage which the court would refer to war and
marine peril respectively. The fact that, from an overall point of view, a more or less
equal distribution of the losses was made, hus also contributed to establishing the view
that a fairly similar financial result could have been achieved in a simpler and less
costly manner. [t was therefore agreed that for the conflict situation war/marine there
ought to be a causal rule which it was easier to practice.

The solution arrived at, which is contained in this paragraph, is to the effect that
in the event of 4 combination of war and marine perils, the dominant-cause rule shall
in principte he applied. This is expressed by providing that the entire loss shall be
regarded as caused by the peril group which has been the «dominant» cause. If the
application of this rule gives rise to any doubt - in other words, if it is difficult to say
that one of the peril groups is «dominant» - the loss shall be divided equally between
the two groups.

When comparing the strength of the two perils one should bear in mind that the
msurances against marine and war perils are two equal types of insurance which any




31

shipowner would want, or would at least have the apportunity and invitation, to take
out. Hence, there is no reason to operate with such a «dominant-cause rule», which
15 probably practiced by the courts in persona! accident insurance, cf. above under
§ 20. This is of particular relevance in situations where one of the insurances is for
some reason missing. The decision must in other words be made regardless of whether
the ship-owner may have failed to take out insurance against war perils.

It is difficult to say anything in general about the extent to which the rule of
apportionment sct forth in the 2nd sentence of this paragraph shall be applied. Tt may
have greater or lesser impact, depending on the degree of predominance required in
order for a peril to be deemed «dominant». The choice of this word implies a clear
requirement that there must be quite a substantial predominance. It is not sufficent to
reach — perhaps under doubt — the conclusion thut one of the perils is somewhat
stronger than the other. Seen in relation to the apportionment of settlements during
the reign of the 1930 Plan, one might perhaps say that an equal distribution should
be effected if a 6040 distribution would have been chosen, but not if the result would
have been 75/25, or more. In borderline cases decisions will necessarily be
discretionary, but there is reason to believe that the discretionary basis indicated by
the new rule will give the parties less of an incentive to submit the issues to the courts.

The rule of apporticnment is also subject to ancther limitation in the relationship
between war-risk and marine-risk insurance. [n accordance with the 1930 Plan the new
Plan refers certain types of losses to the war insurer’s scope of cover, regardless of
whether marine perils have been a contributory cause, ¢f. § 22. In the event of such a
loss, there will be no question of either regarding the marine peril uas the dominant
cause, or making a 50—30 distribution of liability. Further details regarding this rule
are discussed below under § 22.

When applying the special causal rules in the war/marine conflict only perils
which materialized before the casualty in question and had a bearing on the physical
dumage to the ship shall be taken into consideration, as far as repair costs are
concerned. Hence, the increase in the costs of the repair work caused by the war
situation shall not be taken into consideration, regardless of whether the price increase
was a fact at the time of the casualty, or did not cccur until later (cf. ND 1543417
NV Haarfagre). Otherwise the war-risk insurer might be held liable to pay 30% of the
repairs of a purc marine casualty, if the price increase of repair work had been
sufficiently steep.

§ 22. Losses deemed to be caused entirely by war perils

This paragraph corresponds 1o § 42, No. 1, ist sentence, c¢f. No. 2, of the 1930 Plan.

As already mentioned, one of the methods which the 1930 Plan used when
drawing the line between the scope of cover of the war-risk insurers and that of the
marine insurers was for the socalled «war damage» to be covered entirely by the
war-risk insurer. 1f damage according 1o its nature was «war damage», no
apportionment was to be made, even if marine perils constitued a cause contributory
to the loss. In § 42, No. 2, of the 1930 Plan «war damage» was defined as «damage
which according to its nature or proximate cause is characteristic of the state of war
and which it is therefore unnccessary to tuke into account in marine insurance in rimes
of peace», This was followed by un enumeration of four items, [tem a} mentioned
damage caused directly by arms. item b) deliberate destruction with a pure war
mativation, item ¢) condemnalion in prize and other war-motivated confiscation, and
item d) provisional war-motivated measures which cause loss of income or capital or
costs. It uppeared clearly from the text that the enumeration was meant only to give
examples. Hence, no antithetic constroction was intended.

Since the Plan is based on the dominant-cause rule in the event of a combination
of marine and war perils {§ 21), the need for such rules is considerably less than under
the 1930 Plan. It is inconceivable that the war peril will not be regarded as the
«dominant cause» in the event of destruction or medgsures, as mentioned in § 42, No.
2, subparagraphs b)—d), of the 1930 Plan. On the other hand, il is definitely
conceivable that damage caused by arms or other implements of war, may huve such
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a strong connection with marine perils that a 50—50 distribution may be arrived at,
if there were no special rules. It is e.g. conceivable that the ship suffers an engine
breakdown and is carried by wind and current into & minefield, with which the crew
is thoroughly familiar. With this and similar cases in mind it is established in
subparagraph (a) of this paragraph that the war peril shall be regarded as 1 dominant
cause when «the ship is damaged through the use of arms or other implements of
war», and such use is either motivated by war or takes place during military
manoeuvres in times of peace.

The provision is only applicable when the use of the implement of war constitutes
the direct and immediate cause of the damage to the ship. If e.g. a dock is damaged
by an implement of war and the ship is subsequently damaged by the tide, it is
conceivable that the war peril will be regarded as a dominant damage cause under
§ 21, but not under this paragraph.

The paragraph is similarly applicable in respect of the other insurances on the
ship. It the ship, due to the damage sustained. is prevented from performing a
charter-party, the war peril shall be regarded as the dominant cause of the freight loss,
not only when the ship is a total loss or is condemned, but also in the event of a
cancellation of the contract of affreightment, for which the insurer is liable (§ 250 ().

it may sometimes be doubtful what «implements of war» are, see e.g. ND 1946.225
NV Annfin {damage caused by collision with submurine in action regarded as «war
damage» under § 42 No. 2 of the 1930 Plan), ND 1944.33 NV Vestra (damage caused
by the paravane fastening on the warship with which the ship collided, not deemed to
be wwur damage»), and ND 1947465 NV Rogaland (damage resulting from the
blowing up of explosives, which were carried by another wvessel to German
fortifications, not deemed to be «war damage»). However, also this question will be
of less practical importance after the dominant-cause rule has been adopted as a basis
in the event of a combination of marine and war perils.

IT the implement of war leaves latent damage, which is not discovered until during
a later insurance yeur, the damage itself shall of course, be covered by the war-risk
insurer of the year when the damage cccurred. But in refation to any further losses,
which the Jatent damage causes, it must under § [8 be deemed to be an ordinary
marine peril striking the ship in connection with the casualty.

Under subparagraph (b} of this paragraph the war peril shall also be regarded as
the dominant cause when the loss «is attributable to the ship, in consequence of war
or warlike conditions, having an alien crew placed on board, depriving the Muaster,
wholly or partly, of his free command of the ship». Tn such cases the insurance against
marine perils was under the 1930 Plan suspended and the entire risk placed with the
war-risk insurer (§ 42 No. |, subparagraph 2, cf. § 43 No. 1, subparagraph 2). However,
it was considered sufficient for the purposes of protecting the marine risk insurer's
position to have rules based on causation by which the war-risk insurer is solely liable
where the measures taken by the alien crew have at least been a contributory cause
of the damage. However, if the casualty is entirely attributable to «civil» causes, e.g.
heavy weather on an open stretch of sea, which the ship would have had 1o cross in
any circumstances, the marine insurer shall be liable.

The concept of «alien crew» has been thoroughly analyzed in legal usage from
Warld War Il (see notubly NI 1943.452 NV Ringar). It must in principle depend en
a concrete evaluation of the aliens” instructions and conduct whether they can be said
to «wholly or partly have deprived the Master of his free command». If a pilot is
placed on board the ship [or compulsory pilotage ordered by the relevant authorities
in waters where there are war perils, this paragraph is not applicable merely because
the pilot is authorized to determine the vessel's course. If the pilot commits an error
with the result that the ship runs aground, the ordinary causation rules are to be
applied. The «alien crew» must have been placed on board in order to exercise a
control comprising more than control of the navigation of the ship. The purpose may
e.g. be to ensure that the ship puts into a port of control, or prevent it [rom escaping
to the enemy.

§ 42, No. I, subparagraph 2, of the 1930 Plan, referred to «the free control of the
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navigation or manoeuvering of the ship», whereuas this Plan uses the term «the free
command of the ship». This latter term comprises something more. It is e.g.
conceivable that the alien crew interferes with the handling of the cargo with the
consequence that the ship is damaged or suffers some other type of loss, which is
covered by the insurance. The provision is applicable also to such cases,

Under § 42, No. 1, subparagraph 2, of the 1930 Plan, the alien crew referred to
must have been placed on board «in consequence of a war having broken out or which
1s threatening (o break out», whereas the new Plan uses the term «in consequence of
war or warlike conditions». The actual difference is hardly a major one, but the new
wording emphasizes that the decisive factor is not the risk of a new war breaking out,
but how extraordinary conditions are at the location where the alien crew is placed
aboard the ship. «Warlike conditions» may therefore prevail also in the event of
revolutions, local insurrections, and the like.

The provision contained in subparagraph (c) of the paragraph corresponds to § 6,
subparagraph 2, of the War Hull Policy, but goes somewhat further than that
provision. Under § 77 11 B ¢ of the 1930 Plan loss or damage to lifeboats whilst swung
out s not covered. However, the War Hull Insurance undertook to indemnify loss of
or damage (o lifeboats, which were swung out because of war perils. § 176 (j) affirms
these rules, it being laid down that the hull insurer shall not be liable lor lifeboats,
which are lost or damaged whilst swung out while the ship is under way, unless this
{i.e. the swinging out) is a consequence of war perils. As a rule marine perils will also
contribute to the loss of such a life-boat (it is torn off or damaged in rough weather),
and the resulting position might therefore easily be that the loss had to be apportioned
under § 21. However, it is reascnable to attribute these losses in their entirety to the
war-risk insurer in accordance with practice during World War TI.

Subparagraph (c) of this paragraph comprises not only loss of or damage to the
life-boat itself, but also any other damage which the lifeboat causes to the ship, e.g.
to davits and deckhouse. On the other hand, the rule is not applicable to other losses
which are more indirectly attributable to the fact that the lifeboat was swung out, e.g.
liability for damages in connection with a collision caused wholly or partly by the fact
that a lifeboat whilst swung out has reduced visibility from the bridge. Depending on
the circumstances, however, such a loss may be subject to a fifty-fifty distribution in
accordance with the rule in the preceding paragraph.

If a lifeboat while swung out damages a crane or a warehouse while the ship is in
the process of putting alongside the quay, liability vis-a-vis third parties must normally
be borne by the marine risk insurer, in view of the fact that the failure to swing the
lifeboat in before the ship puts alongside constitutes an error of seamanship.

§ 23. Loss attributable either to marine or to war perils

This - paragraph corresponds to §42 No. 3, subparagraph 1, and §43 No. 2,
subparagraph 1, of the 1930 Plan.

Special problems arise if the casuaity has occurred under such circumstances as
to make it uncertain whether it is attributable to marine or to war perils. The above
mentioned provisions in the 1930 Plan concerned ships which «disappeared under
such circumstances that it is uncertain whether the loss is due to marine or War periis»,
and established that in such cases lability should be divided between the marine risk
insurers and the war-risk insurers «due regard being had to the various contingencies
which must be taken into account when considering the question of causes. According
to information to hand the rule has worked satisfactorily as far as ships which
disuppeared are concerned, However, the criterion «disappeared» is not clear, cf.
the Strong case (ND 1954,76 NH), where the bow of the ship was observed for a short
while by passing fishermen immediately before she foundered. There are also many
other situations than that of the «disappeared» ship where it is difficult or impossible
to establish the cause of the casualty. In those situations it was long uncertain what
rules relating to the burden of proof were applicable in the relationship between the
assured and his two insurers. The Banan judgment (ND 956,129 NH) established that
the rule of apportionment contained in § 42 No. 3, subparagraph 1, of the 1930 Plan,
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was 10 be applied analogously to all casualties when it is uncertuin whether the loss
is attributable to war perils or to marine perils.

The Plan confirms the rule on which the Bangn judgment was based. If it is
impossible to decide whether the casualty was caused by war perils or by marine
perils, liability shall be divided between the two insurers. Also in (his situation there
is no question of anything but a 50—50 division, cf. § 21,

That the war perils. respectively the marine perils, constitute «the more probable
cause» means that there is a decidedly greater probablility that it is these perils which
have caused the casualty rather than other perils, Under the rule of the Plun the
war-risk insurer would therefore have had to be [ully liable in the cases where, in
accordance with the 1930 Plan, a 15% or 20% share hus been apportioned to the marine
risk insurer. On the other hand, the equal-distribution rule is not subject to the
condition that there is total uncertainty as 10 the cause of the casualty. A slight
preponderance of probability in ene direction or the other should not result in the
relevant insurer being held wholly liable.

Chapter 3
Duties of the person effecting the insurance
and of the assured

This chapter regulates the effect of the failure of the person effecting the insurance
or the assured to perform the duties imposed on him by the contractual relationship
with the insurer. These duties are also subject to a detailed regulation in ICA. The
provisions of the Act are only mandatory in marine insurance where the assured has
negligently caused the loss (section 20 of 1CA) or has failed to perform the duty to
prevent loss {section 52 of ICA), but by and large the Plan complies with the rules of
that Act, also where these are not mandatory.

An omission on the part of the assured will often come under several of the
provisions of the Plan simultaneously. Thus, both the rules relating to alteration of the
risk and to violation of safety regulations will become applicable if the assured fails
to comply with the prescribed, periodic class survey with the result that the ship loses
its class (see $§ 48 and 31, subparagraph 2). In such cases the insurer may in principle
apply the rule which leads to the most favourable result for him. However, one cannot
rule out that certain of the provisions in the Plan, which regulate the effect of special
omissions on the part of the assured or other factors, will be regarded as exhaustive.
[t is not possible to issue further directives as regards construction in this respect.

Subdivision |
Duty of disclosure by the person effecting the insurance

The rules contained in this subdivision are on ail essential points in accordance
with sections 4—9 of 1CA. The rules relating to the duty of disclosure are adminedly
not mandatory in marine insurance, ¢f, section 10, subsection |, of 1CA. However, the
1930 Plan provided the persen effecting the insurance with the same protection which
he has under the rules of the Act, and the new Plan makes no alterations in this
respect.

A new rule has been added, viz. § 30, relating to the insurer’s right to require
particulars from the classification society.

Furthermore, the special rules contained in § 11 of the 1930 Plan relating to
retrospective insurances have been deleted. The rules contained in subparagraph | of
that paragraph must be assumed to follow {rom the other rules relating to the duty of
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disclesure, it being obvious that the person effecting the insurance must in the event
of 4 retrospective insurance inform the insurer about everything he knows about the
development of the risk during the period of time elapsed. which the insurance is
supposed to cover. Under § 11, subparagraph 2. of the 1930 Plan, the insurance did
not commence until the time the agreement was made if the insurer had not been given
«proper information about the time of sailing».If this means that an excusable mistake
on the part of the person effecting the insurance is enough to deprive him of caver,
the rule is toa strict, cf. § 27. And a blameworthy omission on this Point may come
under the general rules.

§ 24. Scope of duty of disclosure

This paragraph corresponds to § 7 of the 1930 Plan and section 4 of ICA.

The specification of the extent of the duty of disclosure is somewhat difTerent from
the specifications in ICA and in the 1930 Plan. According to both of these the duty
of disclosure is limiled to circumstances with which the person effecting the insurance
is familiar and, under [CA, it is even a condition that he should understand that they
arc of importance to the insurer. However, the extent of the duty of disclosure should
be established by objective criteria. The subjective factors — whether the person
effecting the insurance knew of a certain fact, or whether he should have understood
that the insurer would attach importance to it — become tmportant when it is a
question of limiting the insurer’s liability under $8 25 and 26. The right to terminate
the insurance under § 27, however, may be exercised by the insurer, even il no blame
attaches to the person effecting the insurance, but the condition must nevertheless be
that on one point or another information has been withheld from the insurer which it
would have been important for him to have. It is only possible to determine this
condition if the extent of the duty of disclosure is established by objective criteria,
isolated from the subjective situation of the person effecting the insurance.

When deciding whether the insurer has been given incomplete information. so that
he will be entitled to exercise the right to terminate the insurance contained in § 27,
decisive importance cannot be attached to what the insurer in question himself alleges
would have been important for him to know when entering into the agreement. For
his views will easily be influenced by subsequent developments. One must ask the
question what information an insurer wili normally want and has the right to demand
in order to accept an insurance of the kind in question. Here the need will, of course,
vary from one type of insurance to the next. It is not possible to give a complete list
of such information.

Subparagraph 2 of this paragraph corresponds to § 7, subparagraph 2 of the 1930
Plan. ICA contains no similar rule relating to a subsequent duty of disclosure. The
rule will e.g. be applicable when the person effecting the insurance realizes that the
vessel is considerably older than what was stated at the time the insurance was taken
out. For coastal vessels this is a not uncommon situation.

When the person effecting the insurance later corrects his information regarding
risk, the insurer may want to terminate the insurance under § 27, or demand an
additional premium under § 117, If the person effecting the insurance neglects (o
disclose circumstances of which he later became aware, the insurer’s liability will be
Hmited under § 26, subparagraph 2, 2nd sentence.

§ 25. Fraud and dishonesty

This paragraph corresponds to § 8 of the 1930 Plan and section 5 of ICA.

The paragraph is in accordance with the general law concerning invalid contracts,
Whether the conduct of the person effecting the insurance is so blameworthy as to
merit the characterization dishonest must be decided on a case-to-case basis.
Generally speaking, the agreement may be considered void even if the person effecting
the insurance did not have positive knowledge of the actual circumstances at the
conclusion of the contract, if he realized that there was reason to check, but neglected
to do so. Deliberate, gross negligence may in other words be stamped as «dishonest».
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Also a subsequent omission to correct the informution may, depending on the
circumstances, be characterized in the same way.

§ 8, subparagraph 1, 2nd sentence, of the 1930 Plan, provided that if the person
effecting the insurance «has disregarded what is considered generally accepted
busines principles», this was tantamount to dishonesty. The provisian hardly
contained uny reality, bevond the honesty requirement, and has therefore been
deleted.

§ 26. Other neglect of the duty of disclosure

This paragraph corresponds to § 9 No. | of the 1930 Plan and section 7 of 1CA.

The provision is applicable when the person effecting the insurance «in any other
way has neglected his duty of disclosure», i.e. when he can be blamed for something,
but his conduct cannet be characterized as fraudulent or dishonest. His conduct is in
other words negligent. This appears [rom his «neglect» of the duty of disclesure, the 18
Plan consistingly using the term «neglect» about circumstances which are, objectively ’
speaking, imputable to the person in question.

If the insurer would not have accepted the insurance if the person effecting the
insurance had made such disclosures as it was his duty to make, the insurer is
completely free from hability, ef. subparagraph | of the paragraph. It is the insurer
who has the burden of proving that he would not have entered into any agreement.
Hewever, it is sufficient if he establishes that there is every probability that he would -~
not himself have accepted any such insurance, What other insurers would presumably —
have done is in actual fact irrelevant.

Under subparagraph 2 the insurer’s liability is limited according to the rule of
causality if he would presumably have accepted the insurance, but on other
conditions. The word «conditions» is aimed both at his agreement with the person
effecting the insurance and at the other arrangements he would have made if he had
known all the relevant circumstances. If the insurer would have taken out a higher
reinsurance, he will therefore be free from liability if the casualty is attributable to a
fact which was not disclosed to him. If it has been established that the person effecting
the insurance has shown negligence, either when the contract was concladed or later.
he has the burden of proving that the undisclosed risk factors were irrelevant to the
casualty, or that it occurred before he was able to rectify his information.,

If the casualty is attributable to a combination of risk factors of which the insurer
was aware, and factors which the person effecting the insurance has neglected to
disclese, liability must be limited under the general rule of apportionment contained
in § 20. On this point the new Plan differs from the 1930 Plan, which let the insurer’s
liability lupse altogether as soon an undisclosed risk factor «has had any influence on
the occurrence or the extent of the loss», The right to apply the rule of apportionment
in these situations will make the rules relating to the duty of disclosure more flexible
and open up a possibility of making a deduction from the compensation when the
negligence on the part of the persen effecting the insurance has been of minor
importance. There is reason to believe that the preventive effect of the rules has
thereby all in all become greater, If the choice is between awarding full compensation
or nothing at all, a court of law will normally be reiuctant to choose the latter
alternative, and prefer to reduce the demands as regards due care to be shown by the
person effecting the insurance.

Even if the insurer is protected by the causality rule, it may be in his best interest
to be released from the contract of insurance, among other reasons because the proof
of the cause of casualty may be uncertain. Under subparagraph 3 of this paragraph
he is therefore entitled to terminate the insurance on giving 7 days’ notice. The notice
period commences from the moment the notice has reached the assured, cf., however,
section 33, subsection 3, of [CA.

§ 27. Neglect of the duty of disclosure not imputable to the person effecting the
insurance
This paragraph cerresponds te § 9 No. 2 of the 1930 Plan and section 6 of ICA.
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If the disclosure made with regard to risk is incomplete without any blame
attaching 1o the person effecting the insurance, the insurer is liable in accordance with
the conctract concluded. However, he may terminate the insurance on giving fourteen
days’ notice, and demand an additional premium under § 117, subparagraph 1. What
is meant by incomplete disclosure is discussed above under § 24,

Under §9 No. 2, subparagraph 2, of the 1930 Plan, the person effecting the
insurance could meet a demand for an additional premium with a_demand for a
reduction of the sum insured to make it equivalent to the premium originally agreed
on. A detailed regulation of these questions is hardly called for. The parties would, in
the event, have 10 negotiate an amendment of the contract, Hence, according to § 117,
subparagraph 4, the person effecting the insurance is entitled to terminate the contract
if the insurer demands an additional premium for a future period of time.

§ 28, Cases where the insurer cannot plead insufficient disclosure

This paragraph cotresponds to § 10, subparagraphs 1 and 3, of the 1930 Plan, and
section 9 of ICA.

Under ICA it is only the right to terminate the contract and to react against
incorrect information attributable to negligence which the insurer loses it he was
aware of the true facts at the conclusion of the contract. He may nevertheless invoke
fraud and dishonesty on the part of the person effecting the insurance. Under the 1930
Plan the insurer could not invoke fraud either. This rule is maintained in the new Plan,
The situation here will be that at the conclusion of the contract the insurer is aware
of the fact that the person effecting the insurance gives incorrect information, but he
nevertheless accepts the insurance. [f the insurer were then to have the right to plead
fraud at a later stage, e.g. after the occurrence of a casualty, he would have the
opportunity to speculate at the expense of the person effecting the insurance.

If the circumstances, about which incomplete information has heen given, have
ceased to be of importance to the insurer, he may nevertheless plead fraud or
dishonesty on the part of the person effecting the insurance. This follows [rom the
fact that subparagraph 2 of the parugraph refers only to §§ 26 and 27, and does not
mention § 25 But it is a pre-condition that the insurer reacts within a reasonable
period of time once he has become aware of the correct circumstances,. Admittedly,
his duty to notify under § 29 does not apply if the person effecting the insurance is
guilty of fraud or dishonesty. But the insurer cannot leave this an open question to see
what is the most favourable for him. This is where the principle contained in the first
sentence of the paragraph comes into play.

§ 29. Insurer’s duty to notify

This paragraph corresponds to § 10, subparagraph 2, of the 1930 Plan, and section
8 of ICA.

The insurer has no formal duty to notify the person effecting the insurance if he
has acted fraudulently or dishonestly. However, as mentioned under § 28, this does
not mean that the insurer can leave the question open indefinitely once he has become
aware of the facts.

§ 30. Insurer’s right to require particulars from the classification society

This provision {s new.

tn shipowner's insurance the information, which the relevant classification society
has, will be of vital importance. This applies both in connection with the conclusion
of the contract and during the term of the insurance, e.g. if the insurer considers
exercising his right to terminate the insurance under § 50.

A shipowner is always entitled to receive all the particulars which the classification
society is able to give about the ship. Whether the insurer has the same right will
depend on the statutes of the relevant classification society. According to the statutes
of Det norske Veritas an insurer. who is a member of Veritus, may demand
information direct. In practice information is normally enly given to the leading
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insurer of the ship in question. Other insurers must prove that they have the
shipowner’s consent,

This paragraph imposes a duty on the perscn effecting the insurance to provide
on demand the insurer with all information, which the classification society is from
time to time able to give about the condition of the ship. In practice this duty will
normally be discharged by the shipowner giving the insurer a written authority to
obtain such information to the extent such authority is required by the classification
society. The Plan obviously cannot order the classification society te give out
information, which it would otherwise in any circumstances have been able to
withhold. This is emphasized by the stipulation that the information shall be
«available».

If the shipowner refuses to cooperate, thus preventing the insurer from getling the
information he wants from the classification society, this will represent a major breach
of the contract of insurance, Such a breach of contract would probably entitle the
insurer to terminate the contract, also without any express authority, but to aveid any
misunderstanding, the right to terminate the insurance is specifically regulated in
subparagraph 2 of the paragraph.

It will very often be in connection with the claims settlement following a casualty
that the insurer wants to obtain information from the classification socicty , e.g. to
substantiate an allegation that inadequate information regarding risk has been given,
or that the assured has been aware of a shortcoming with regard to seaworthiness. The
situation will then be governed by § 83 subparagraph 2.

Subdivision 2
Alteration of the risk

This subdivision corresponds to §§ 27—30 of the 1930 Plan and sections 45— 50
and 68 of TCA. These provisions contain the general rules relating to an increase of
the risk, as well as the rules relating to a breach of a trading warranty and other
deviation. However, the Plan has also transferred to the subdivision concerning
alteration of the risk other related provisions, viz. § 40 regarding illegal undertakings,
§§ 41 and 42 regarding the effect of requisition, and §§ 43 and 44 regarding removal
of the ship.

The general rules contained in TCA relating to an increase of the risk are set forth
in sections 45—30. The rights these rules give the insurer correspond to the rights he
has when incomplete information has been given regarding the risk. Hence, the insurer
is entitled to terminate the contract or demand a limitation of his lability under the
causality rule, the latter, however, only if the assured has caused the increase of the
risk intentionally or has neglected to notify the insurer thereol. The rules are not
mandatory in marine insurance, cf. section 50, subsection 3. of 1CA, but the 1930 Plan
complied with the rules of the Act, and the same goes lor this Plan.

During the revision work the question was raised whether the insurer should also
be authorized to issue special salety regulations lor the assured when an alteration of
the risk occurs. However, it was decided that the reactions indicated by ICA must be
sulficient protection for the insurer. In any circumstances, he will be abie to get out
of the insurance by giving fourieen days’ notice. and in the meantime the assured will
have the burden of proving that liability, if any. was not caused by the altered
circumstances.

The general rules relating to the effect of alterations of the risk are contained in
§§ 31 to 36. These provisions will hardly be invoked to any preat extent, as the
practical incidents of increased-risk cases are in practice regulated by separate
provisions. Also the rules relating lo seaworthiness and salety regulations contained
in Chapter 3, Subdivision 3. comprise 2 number of cases which would otherwise have
been evaluated under the general increase-of-risk rtules. The same applies to the
change-of-ownership rule in § 133.
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The rules contained in this and the following subdivisions are aimed at the
«assured» and link legal consequences to his acts or omissions. The assured is the one
who owns the financial interest, which has suffered the casualty, and is accordingly the
one who is entitled to the compensation, cf. section 2 of 1CA. One and the same
casualty may give rise to claims for compensation from several assured under one and
the same contract of insurance (e.g. where the ship is owned by joint owners). As a
basic principle each assured shall be evaluated separately. Negligence on the part of
one will have no effect on the others, but exceptions are conceivable. It is not
necessary for the assured to have acted personally in order for the rules to be
applicable. To a certain extent the assured must be identified with the people who act
on his behalf. These questions — to what extent there shall be an identification among
several assured and between the individual assured and his people — will be discussed
collectively in Chapter 3, subdivision 6.

§ 31. Alteration of the risk

This paragraph corresponds to § 27 A, subparagraph 1, of the 193¢ Plan, and
section 45, subsection 1, of ICA.

A contract of insurance provides that the insurer shall bear the risk of certain
specific perils, to which the interest insured is exposed. If one of these perils increases
in intensity, this does not represent an increase of the risk which the insurer may
invoke. If the ship is overtaken by a violent storm or gets into ice-filled waters, this
does not mean that the assured has a duty to notify the insurer under § 34.

It is therefore necessary 1o distinguish between alterations of the risk which
constitute a relevant breach of an implied conditivn of the contract of insurance, and
alterations which are not of such a nature. This paragraph stipulates two general
conditions which must be satisfied: A change in the external circumstances, which are
to ferm the basis of the insurance, must have taken place, and the peril must in
consequence thereof have altered contrary the conditions on which the contract is
based. In both of thesc respects the decisive factor will be a construction of the
existing contract of insurance. The question will be whether the insurer should be
obliged to maintain the cover without any additional premium in the new situation
which has arisen, or whether it would be reasonable to give him the opportunity to
apply the reactions outlined by ICA and the Plan, On this point it will to a large extent
be necessary to resort to general doctrines of insurance law and the law of contracts.
It is not possible to give any trcatment of all the relevant instances,

Scctions 45 [f. of ICA refers only to an «increase in the risk». In legal theory a
distinction has in some places been made between an «increase in the risk» and a
«total alteration of the risk». Tn the event of an increase in the risk the rules contained
in sections 45 ff. of FCA should be applicable, whereas in the event of 4 total alteralion
of the risk the insurer should have the right 1o disclaim the contract of insurance
entirely without going the route of terminating the coniract. This distinetion hus no
support in legal usage and has been abandoned in recent legal theory. However, the
essence of the doctrine of «total alterations of the risk» is that the identity of the
insured interest must be maintained, E.g., the assured cannot at wiil substitute the
subject-matter insured with another and demand that the rules relating to an increuse
of the risk shall apply. If the insurance covers anticipated profits under a time-charter
concluded with A, the shipowner cannaot, when later cancelling the charter-party and
instead concluding an agreement for consccutive voyages with B, demand cover under
the existing contract of insurance, possibly with any adjustments which the rules
relating to an alteration of the risk would warrant.

That the Plan talks of an «alteration of the risk» and not an «increase of the risk»
therefore does not mean that the rules are intended to have a wider scope of
application than the corresponding rules contained in 1CA. The term was chosen with
a view 10 situations where although it is possible to cstablish that the risk has altered
through a change in the external circumstances, it is difficult to decide whether it has
become demonstrably greater,

In the event of radical alterations of the risk the insurer will often be abje to
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establish that he probably would not have accepted the insurance if he had known
that the alteration would take place. Under § 32, subparagraph 1, the material result
would in that case be the same as according to the doctrine of a «total alteration of
the risk», Hence, if we imagine that a Norwegian pleasure craft is insured, without the
trading limits being specifically restricted to Norwegian or Nordic waters, it would
constitute a radical alteration of the risk il the owner takes the boat to California and
uses 1t for pleasure sailing there, and the insurer would probably be entitled to avoid
liability under § 32, subparagraph 1.

In subparagraph 2 of this paragraph it is explicitly stated that it shall be regarded
as an alteration of the risk if the ship loses her class or is transferred to another
classification society, if at the conclusion of the contract it was an implied condition
that the ship had a certain class. That the ship «loses» her class includes being
degraded te a lower class. Without an explicit rule it might in such cases be doubtful
whether any «alteration of the risk» in the sense of the Plan had occurred. Often such
a case will also come under § 49, subparagraph 1 {the assured has e.g. violated the
classification society’s regulations regarding periodic surveys), The importance of also
having the possibility of applying the rules relating to an alteration of the risk lies in
the fact that, depending on the circumstances, the insurer may exclude liability entirely
under § 32, subparagraph 1, without there being uny question of looking into what
caused the casualty.

It is not necessary for the assured to have stated at the conclusion of the contract
that the ship has a certain class. It is sulficient that this is an implied condition when
the contract is concluded. However, an unspecified implied condition that the ship is
entered in a classification society should not be sufficient. It must be understood that
the ship has a certain specific class. Such an implied condition will be satisfied if the
insurer has filled in the policy on the basis of information from the register of the
classification society in question.

If the ship has lost her class already at the conclusion of the contract, the
provisions contained in §§ 24 ff. regarding the duty of disclosure will be applicable.
If the assured has in good fuith given incorrect information regarding the ship's class,
the insurer will thus be able to apply the rule relating to termination of the contract
contained in § 27,

The rules contained in Chapter 3, Subdivision 2, are all given for the protection
of the insurer in situations where the risk has either become greater or at any rate
different from what was anticipated at the conclusion of the contract. But it is also
conceivable that the risk will obviously become Jess than assumed. The proper solution
in such situations would in that case have 1o be to entitle the person effecting the
insurance to 4 reduction of the premium. The question was considered in connection
with § 119, but the conclusion was reached rthat it was not possible to give a
satistactory rule, The premium will aiways be stipulated with a view (o the fact that
the ship may be used for varying purposes, and normally the insurer should therefore
be entitled te the agreed premium. In the very special situations where it would be
reasonable to reduce the premium, the person effecting the insurance may succeed by
virtue of the general rules of the law of contracts relating to the breach of implied
conditions.

§ 32. Alteration of the risk caused or agreed to by the assured

This paragraph corresponds to § 27 A, subparagraphs 2 and 4, of the 1930 Plan,
and section 45 of ICA.

As regards burden of proof and causation, reference is made to what is stated
above under § 26.

§ 33. Insurer’s right to terminate the insnrance
This paragraph corresponds to § 27 A, subparagraph 5, cf. also § 27 B, of the 1930
Plan, and section 47 of ICA.
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§ 3. Assured’s duty to notify
This paragraph corresponds to § 28 of the 1930 Plan and section 46 of ICA.

§ 35. Cases where the insurer cannot plead alteration of the risk

This paragraph corresponds ¢ § 30 of the 1930 Plan, section 49 of 1A and A 4
of the Hull Policy.

Subparagraph 1 of the paragraph stipulates the same rule as regards alteration of
the risk as § 28, subparagraph 2, as regards the duty of disclosure. Hawever, it is only
his right under §§ 32 and 33 which the insurer loses when the situation once again
returns to normal, not the right under § 34. The dury to notify the insurer of relevant
alterations of the risk is from the insurer's point of view so important that an assured
who has failed to comply with this duty must be prepared to receive a 3-day notice
of termination, even if the risk has once again become whar it should have been under
the contract. This was explicitly stated in § 30, subparagraph 2, last sentence, of the
1930 Plan, but, as far as the new Plan is concerned, it follows from the wording of
subparagraph | of this paragraph,

Under section 49, subsection 2, of ICA, the rules relating to an increase of the risk
shall not be applied if the increase is caused by justifiable measures with a view to
saving human life or property. This implies that the insurance shall be valid to its full
extent when the insured ship is used in a salvage operation, even if there is no risk of
losing human ljves. § 30, subparagraph 1, of the 1930 Plan, limited the right to

undertake salvage operaiions to situations where human life of health is in danger,

have the right to engage in other salvage operations at the insurer's expense. However,
the right to salvage was again extended by an addendum to Hulil Policy A 4. According
to that provision the insurer could not plead an increase of the risk, which was caused
by the ship’s participation in a salvage operation, unless she «with the assured's
consent embarks on a voyage for the purpose of salvaging or assisting another vessel,
or during a voyage, upon the instructions of the assured, commences such an
operations.

The Plan is based on the same fundumental view as the Hull Policy, viz. that i is
in the insurer's own best interest that a ship should be allowed to start salvaging
material assets without this having any Consequences for its insurances, However, this
right should not be unlimited. If the situation 1is such that the shipowner is able to

prevent the ship from leaving a port she has put into, in order to assist 3 disabled
vessel, if the casualty has taken place close to the port, and the insured ship is the
most obvious vessel to attempt the salvage operation. Drawing the borderline will
often be a maiter of applying discretionary criteria.

Under A 4 of the Hull Policy the ruies relating to an increase of the risk were to

be completely irrelevant whether or not the assured has consented to the salvage
action. Otherwise it might give the master cause for doubt whether or not to report a
salvage operation which he finds it natural and right to undertake. And the line
between «consent» and «orders is so far from being clear that a distinction should
hardly be made here. Provided the salvage operation takes place «during the voyage»
it is therefore permitted.

Vg
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If human life is in danger, the ship can of course be put into any type of salvage o
operation, without this having any consequences for the insurance. -
A salvage operation will often entail the use of the insured ship for towing. This :
will normally have an effect on the liability cover under the hull insurance, but under -
§ 194 (a) also this cover shall apply in tull where the salvage action is allowed under -
subparagraph 2 of this parugraph.
If a salvage action is not allowed, the insurer may invoke §§ 32 and 33. In view s
of the fact that a termination of the insurance by giving 14 days’ notice is hardly a
practical selution in such a situation, the protection for the insurer will essentially e
follow from § 32: If the insurer would not have accepted the insurance, the contract _ -
shall lapse in its entirety, and otherwise he will have no liability for the consequences T
of the salvage attempt. However, the insurer will be liable for incidental damage, -
which arises quite independently of the salvape operation. It was considered whether
the insurance should be suspended for the duration of the salvage operation, but it
was decided that this would be too strict. z-
A salvage operation, which the assured decides to carry out in viclation of -
subparagraph 2 of the paragraph, will represent an increase of the risk, of which he -
is obliged to notify the insurer under § 34. Il he fails to do so, the insurer may use
this negligence as a basis for terminating the insurance, even if the salvage operation -~
did not result in any damage, cf. the earlier comments to subparagraph 1. 2T
Under the Hull Policy A 4, subparagraph 1, the insurer never covered loss of or -
damage to hawsers sustained during a salvage operation which the insured ship has
started. The same limitation foliows from § 176 ([. 3 -z
When determining a salvage award, regard must also be had to damage or loss : -
suffered by the salvors, cf. section 225 No. | (f) of the Norwegian Maritime Caode and, '
pursuant to section 228, subsection 2, thereof, damage shall be covered first when the 2"
salvage money is distributed. In so far as the salvage money is sufficient to cover the : -
assured’s loss, the insurer should be indemnified, ¢f. § 10}, which makes the rutes
relating to claim for damages against third parties correspondingly applicable. D:

§ 36. Insurer’s duty to notify ] .y
This paragraph corresponds to § 29 of the 1930 Plan and to section 48 of ICA. L.

§ 37. Ship proceeding beyond trading limits : --
This paragraph corresponds to § 27 A, subparagraphs 3 to 5, of the 1930 Plan, w2
section 68 of TCA, and the Hull Policy B, subparagraph 2. : -
Under § 27 A, subparagraph 3, of the 1930 Plan, the insurance became inoperative o
when the ship proceeded beyond the trading limits defined in the contract of ; -
insurance. During the revision work it was submitted that English marine insurance
allegedly containg more liberal rules relating to a situation where a ship proceeds h
beyond the trading limits and that similar rules should be incorporated in the Plan. ' :
Reference was made to 1.T.C., Hulls. No. 3, according to which the ship is «Held i
covered in case of any breach of warranty as to . ., trade, locality . . ., provided notice
be given immediately after receipt of advices and any additional premium required :
be agreed», However, this clause is not very clear, and it is doubtful whether it gives ‘"
the assured a better position than the rules contained in § 27 of the 1930 Plan. This is -
because cover outside waters where it is «guaranteed» that the ship will stay is subject -
to the condition that the insurer is notified of the breach «immediately after receipt
of advices» and that a subsequent agreement is reached as to an additional premium. -
If the requirement as to advice must be interpreted to mean that the assured shall give e
advance notice of a breach of trading warranties which he learns will take place, it is
within the insurer’s powers to decide whether or not the additional cover shall be it
given, and he will in any case have the right to dictate the premium. Hence, there is :
hardly any reason to copy the English system, -
In recent vears the trading limits have been steadily extended with the result that =7
insured vessels can sail practically everywhere against additional premiums, which are -
laid down in the Hull Policy. However, it must be anticipated that also in the future -
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certain absolute trading limits will be fixed and. in the event of a ship proceeding
beyond those limits, the rule is that the insurance becomes inoperative for the duration
of the breach of the warranty. However, there is, of course, nothing 1o prevent the
insurer in each individual contract of insurance from agreeing to hold the ship covered
regardless of where she is sailing,

The rule as to a suspension of the insurance contained in subpuragraph | of the
paragraph is somewhat stricter than that in § 27 of the 1930 Plan. According to the
latter provision a suspension was subject to the condition that the assured had crdered
the ship to proceed bevond the stipulated limits or had consented to it. But there is
aiso a need for a rule which makes it possible to erack down on negligence on the
part of the assured. Such a rule is provided by subparagraph 1, 2nd sentence, of this
paragraph. Whether «adequate instructions» have been given to the master will
depend on the circumstances. There is reason 10 emphasize that it should not be
necessary to define the trading limits again for each voyage the ship makes. General
directions, which are sufficiently ciear, are enough. The shipowner will have an
favitation — and an obligation — to intervene with special directions if he has a
concrete suspicion that the master intends to proceed beyond the trading limits.

The ship will have «proceeded beyond the trading limits laid down for the
insurance» bath when she proceeds beyond the geographical boundaries laid down in
an agreement relating to time-insurance, and when she, under a voyage insurance,
deviates significantly {rom the itinerary which she was assumed to follow.

The insurance will, of course, not be suspended if a breach of the warranty is
necessary for the reasons set forth in § 35, subparagraph 2, cf, subparagruph 2 of this
paragraph, or if the ship is forced to proceed beyond the limits because of prevailing
weather or ice conditions. A suspension is also subject to the condition that the crew
are aware of the fact that the ship has proceeded beyond the limits, in other words
that the ship’s current position is known.

If a casualty occurs after the insurance has again become operative after a
deviation, the insurer's liability was under $27A of the 1930 Plan subject to the
condition that there was «no causul connection with any damage or accidents 1o which
the ship or goods were exposed during the period the insurance was not in force».
According to the new Plan one must here resort to the general causal rules contained
in § 18. If it is known that the ship hus sustained damage during the deviation, the
insurer will not be liable for any new casualties resulting from such damage. This is
because such casualties are atiributable to the fact that the ship was «struck by the
peril» during the period of suspension, cf. § 18, subparagraph 1, but as the damage is
known, the special ruie relating to unknown damage contained in subparagraph 2 of
the same paragraph will not be applicable. If a separate hull insurance had been taken
out during the period of deviation, any new casulatics would be comprised by that
insurance. On the other hand, if it was not known that the ship had sustained damage
during the deviation, the new casualties would in their entirety come within the
ordinary hull insurer’s scope of cover.

Here, as in other cases, however, the rule of apportionment shall apply in the event
of a combination of causes. If a subsequent casualty is attributable in part to some
known damage, which arose during the peried of suspension, and in part to risks to
which the ship has later been exposed, the insurer shall be liable for 4 proportionate
share of the loss, cf. § 20, On this point the Plan differs from the 1930 Plan.

In view of the fact that it is of decisive importance whether the damage which a
ship has sustained while the insurance was suspended, was known, it is important for
the insurer to be able 1o survey the ship to establish any damage which she may have
sustained. Under § 38, subparagraph 2, the assured therefore has an obligation to have
the ship surveyed in dock at his own expense immediately before and after the period
during which the insurance is inoperative, Furthermore, the last sentence of the
paragraph makes an amendment to the general causal rules contained in § 18 to the
effect that the damage, which is established by such a survey, and which must have
arisen during the deviation, shall be tegarded as having been known when the
insurance once again became aperative. Assuming therefore that the ship sustains a
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casualty after she has come back within the ordinary trading limits, but before the
survey is undertaken and the survey reveals that the ship sustained some latent damage
during the deviation and that the casualty must be attributable to that damage, the
ordinary hull insurer will be without liability for the casualty.

In practice it will be customary for the shipowner, when he intends to send the
ship out on a vovage which will be partly outside the trading limits, to take out a
voyuge insurance for that entire voyage. As long as the ship is within the trading limits
for the time insurance, there will be double insurance. In order to avoid this, Hull
Policy B, paragraph 2, subparagraph 1, provided that the time insurance shall become
inoperative during the entire period of time which is covered by the voyage insurance,
A corresponding rule is incorporated in subparagraph 3 of this paragraph. However,
the Plan refers to a «separate insurance» instead of a «voyage insurance», in view of
the fact that the relevant insurance may have been taken out on u time-basis.

Under § 27 A, subparagraph 5, of the 1930 Plan, the insurer could terminate the
insurance on giving 14 days' notice in the event of a ship proceeding beyond the
trading limits. Under § 25 the insurance would not become inoperative until the ship
cast anchor or was moored at the first port she put into after the notice of termination,
at the earliest. It did not appear clearly from the provision whether the insurer could
exercise his right to terminate the insurance also after the ship had come back within
the trading limits. During the deviation the insurer is sufficiently protected through the
suspension rule. On the other hand, there is a genuine need 1o be able to terminate the
insurance when the ship, because of the prevailing circumstances during the period
of time she has been outside the trading limits, has become an essentially worse risk
than she was before. Such a rule of termination has been incorporated in
subparagraph 4 of this paragraph.

§ 38. Burden of proof where the ship proceeds beyond the trading limits

This paragraph corresponds to § 27 A, subparagraph 3, 2nd sentence, of the 1930
Plan, and the Hull Policy B, 2nd paragraph, subparagraphs 2 and 3.

Questions of evidence become very significant if the insurer excludes liability, not
only for damage and other loss which verifiably arise during the deviation, but also
under the general causal rules is without liability for losses which arise later and which
are attributable to known damage which the ship sustained during the deviation. If the
general rules of evidence were applicable, the insurer would have had the burden of
proof as to the actual facts, which Justify the application of the limitation of liability
contained in § 37. However, both the 1930 Plan and the Hull Pelicy imposed a very
strict burden of proof on the assured in these respects, and the Plan follows the earlier
system,

Subparagraph 1 of this paragraph firstly imposes on the assured the burden of
proof that the breach of warranty is not attributable to him. If the ship sustained
damage while the insurance was inoperative, which was known when the insurance
again became operative, the insurer shall not be liabie for any subsequent casualties,
in so far as they are attributable to such damage. Subparagraph | of the paragraph
also imposes on the assured the burden of proof that the known damage has not had
any bearing on subsequent casualties. The term «casualty or other similar
circumstances» was chosen to imply that the assured has a very strict burden of proof
on this point. Even if it may be doubtful that the ship had any verifiable damage when
the deviation ceased, the insurer will not be lable if there is every probability that the
ship had been exposed to risks, which constituted a cause contributory to the
subsequent casualty. The «other similar circumstances», which the paragraph
discusses, may e.g. consist in wear and tear or a general deterioration of the ship,
which cannot be charucterized as a casualty. By using the wording «whilst the
insurance was inoperative», it is emphasized that the rule shall also be applied to
casualties ete. occurring whilst the ship is in actual fact within the trading limits, but
the original insurance is suspended because a separate insurance has been taken out,
cf. § 37, subparagraph 3.

In order te avoid any doubts which may arise as regards evidence, both parties
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wiill be interested in having established by means of surveys any damage which must
be assumed to have occurred during the deviation, Subparagraph 2 of this paragraph
therefore, like the Hull Policy, imposes on the assured an obligation to have the ship
surveyed in dock at his own cxpense immediately before and after the period of
deviation. However, the insurer may, of course, waive his right to a survey, and also
without such explicit waiver the rule should be applied with common sense, There
will not always be a drvdock at hand where the ship happens to be, and the assured
will not always know in advance whether the ship might be directed to proceed
bevond the trading limits during the vovage.

[t has been discussed whether there should be an express sanction if the assured,
without the insurer's consent, fails to undertake & survey. However, the survey is
essentially important with a view to securing evidence of the cause of any subsequent
casualties. and if the assured fails 1o undertake a survey, he will have a considerabiy
stricter burden of proof. There is hardly any need for any other type of reaction.

If the causal rules contained in § 18 were to have been applied in full, it would
have been necessary to undertake the survey the mament the ship came back within
the trading limits in order (o ensure a completely effective protection of the insurer.
This is, of course, lmpossible. Subparagraph 2, 2nd sentence, of the paragraph
therefore modifies the general causai rule to the effect that damage, which is disclosed
by a survey according to subparagraph 2, st sentence, of the paragraph, and which
must have occurred during the period of deviation, shall be deemed to have been
known when the insurance once again became operative, Furthermore, reference is
made to the comments to the preceding paragraph.

§ 39. Notification of voyages

This paragraph is new.

Under § 2§ of the 1930 Plan the assured was required to notify the insurer of
alterations of the risk, and this duty to give notice also applied when the ship had
been or was going to proceed beyond the trading limits. Tt seems ta follow that in the
event of a breach of the dury 1o notify, the insurer could terminate the insurance on
giving 3 days' notice.

In view of the fact that the insurer is protected by the suspension ruie if the ship
proceeds beyond absolute trading limits, there is no great need for advance
notification of such voyages. On the other hand, the insurer will, for the purpose of
the calculation of premium, be interested in receiving notification of vovages outside
the socatled «trading warranties», which entail an additional premium. However, this
paragraph provides that the assured has 4 duty to give advance notification to the
insurer in both cases, This duty applies also when he leatns that the master has
deviated without the shipowner’s consent.

The provision is more of a regulation. and the reaction to a failure to give
notification is therefore not very strict. But if the assured has neglected to give such
notification on several occasions, this indicates such a lack of cooperation that the
insurer should be given a reasonable right to get out of the contractual relationship.

If the breach of the trading warranties in a specific case represeqts an increase of
-the risk in relation to § 31, the stricter rule contained in § 34 also becomesy applicable.

§ 40. Illegal undertakings

This paragraph corresponds to § 64 of the 1930 Plan, cf. also the Provision
contained in § 2, subparagraph 1, relating to «legal interests».

According to the 1930 Plan the insurer was entitled Lo apply very strict sanctions
reactions when the ship was used for illegal undertakings. If the assured was or ought
to have been aware of the facts, the insurance under § 64 No. | would automatically
lapse. And even if the shipowner was in good faith, he was himself answerabie
according to Nos, 2 and 3 of the same paragraph, where the master or the crew had
been guilty of customs fraud, infringement of import bans, carriage of contraband. or
use of the ship for blockade-running. The entire insurance might also become void if
the fucts were so illegal as to make the interest «illegai», cf. § 2, subparagraph 1.
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There is hardly any need for such strict sanctions. This paragraph provides that the
insurer shall always be liable when the assured (the shipowner) is in goed faith, and
that liability shall otherwise normalily be limited according to the causality principle.
But if the ship, with the consent of the assured, is essentially used for the furthering
of illegal purposes, the entire insurance shall terminate according to subparagraph 3
of the paragraph. This rule corresponds to the earlier prohibition against insuring an
«illegal interest», cf. the comments under §§ 6 and 15.

Under subparagraph | of the paragraph the insurer is not fiable for «loss that is a
consequence of the ship being used for illegal purposes». The evaluation of the
question of cause may here present difficulties. If the shipowner sends the ship on a
voyage, the purpose of which is clearly illegal, and she runs aground during that
vayage, one could say that the damage is a consequence of the illegal undertaking.
However, it must be a condition that the damage is to a certain extent a foresceable
consequence of the illegal undertaking, as e.g. where the ship has to enter difficult
waters in order to carry out a smuggling operation and runs aground in the process.
The specific construction of the rule in this respect must be left to the courts.

[t is further a condition that the assured was or should have been aware of the
iliegal undertaking at such a time that it would have been possible for him to
intervene. That the crew, without the assured's knowledge, uses the ship for ilegal
purposes is a risk against which the assured shouid be covered, cf, § 232, which even
affords the assured cover against liability for immigration and customs fines in
consequence of crew’s conduct. However, when the assured becomes aware of the
facts, he should intervene without undue detay. If he fuils to do so, the insurer is
authorized under subparagraph 2 of the paragraph to terminate the insurance on
giving 3 days’ notice. The burden of proof of good faith rests with the assured.

A situation or an undertaking is illegal, not only when it is in contraveniion of
Norwegian law, but also when it is illegal under the laws of the country to which the
ship is subject in the situation in question. It must be decided on a case-to-case basis
whether the assured had a duty to comply with prohibitions or orders issued by the
authorities of another country, cf. also the comments to $48.

Special problems arise when the assured's actions are in violation of rules of
internaticnal law. Under § 64, No. 3, of the 1930 Plan, the insurer was unconditionally
free from liability for the consequences of violations of international law. However,
the provision was written with a view to a situation where Norway was neutral and the
powers df war respected the general rules of international law relating to neutral
shipping. In a future war it must be anticipated partly that Norway will become
involved, partly that blockade-running and other similar actions will be clearly
desirable from a national point of view. The consequences of such acts should
therefore be borne by the war-risk insurance, cf. also here § 58 (o)

The consequence of a ship being used for an illegal purpose without the assured’s
knowledge wiil often be an intervention by public authoritics. If the ship sustains
damage in the course of a customs inspection, such damage comes within the scope
of cover of the hull insurer against marine perils. The same applies if a ship is
definitively seized becuuse of the illegal activities. The fact is that damage and
interventions of this nature do not come within § 16 tb) (ct. the comments to § 16}, and
are therefore not excluded from the marine insurer’s perils. A temporary intervention,
which does not result in any damage to the ship, will be no concern of the hull
insurer's, Nor will any freight or loss-of-hire insurances taken out on the terms of the
Plan cover losses arising from-such tetnporary interventions.

It may at times be doubiful whether it is the insurer against marine perils or the
insurer against war perils who shall pay compensation for the consequence of un
illegal undertaking of which the assured was unaware. Decisive will be what is
comprised by the term «other similar measures» in §16 (b).

The rule contained in subparagraph 3 of the paragraph will be applicable. e g. if
the assured puts the ship into regular smuggling traffic. If this is the case, it should
be irrelevant whether the ship also to a certain extent carries legal carpo. The decisive
factor is whether the use of the ship wus mainly determined by the illegal activities.
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§ 41. Requisition

This paragraph corresponds to A 2, subparagraph 2, of the Hull Policy, and § 14
of the War Hull Policy.

As mentioned above under Chapter 2, Subdivision 2, the general marine risk hull
insurance is suspended when the ship is requisitioned by State authorities, regardless
of whether it is Norwegian, allied or alien State authorities who are effecting the
requisition. The risk is transferred in its entirety to the insurer against war perils.
However, for reasons which have been explained above, also the war-risk insurer is
not liable for the consequences of a Norwegian or allied requisition. In the case of
such requisition the war-risk insurance is therefare also suspended. These rules have
been expressed in subparagraphs | and 2 of the paragraph, In subparagraph 3 the
insurer has been given a right to terminate the insurance corresponding to the right
he has under § 37, subparagraph 4.

It the ship is requisitioned for ownership, but the requisition later for some reason
lapses, it must in relation to the rules relating to suspension be regarded as a
requisition for use. The original insurances will thercfore again become operative,
provided the term of the insurance has not expired.

In connection with the requisition of other objects than the ship, e.g. insured
equipment, it would be natural to apply the rules contained in this paragraph
analogously.

§ 42. Notification of requisition

This paragraph is new.

When the insurance again becomes operative after a requisition, causal problems
similar to those arising when the insurance has been suspended during a breach of
trading warranties will arise. Also in the eveni of a requisition the general causal rule
of the Plan, ¢f. § 18, shall be appiied. If the ship has sustained latent and unknown
damage during the period of requisition, the insurer will thus bear the risk as regards
the subsequent results of such damage. Hence, it is very much in the insurer’s interest
to be notified of the return of the ship so that he can exercise his right to demand a
survey under subparagraph 2 of the paragraph. Any latent damage disclosed by the
survey shall be regarded as «known» in relation to § 18, cf. the reference to § 38,
subparagraph 2, 2nd sentence. If the survey reveals that the ship is an essentially worse
risk than before the requisition, the insurer will furthermore have a right to terminate
the insurance under § 41, subparagraph 3.

Where the insurance has been suspended during a period of deviation the assured
has the burden of proving that a subsequent casualty is not attributable to casualties
or other similar circumstances which occurred during the deviation, cf. §38,
subparagraph 1, 2nd sentence. No corresponding rule is contained in this paragraph,
If the ship has been requisitioned, it is therefore, according (o general principles, the
insurer who has the burden of proof as regards the cause, in view of the fact that he
claims the casualty is attributable to a peril which is specifically excluded from the
cover. However, if the shipowner fails te report the return of the ship, thus depriving
the insurer of the possibility of securing the evidence, it is reasonable to impose the
burden of proof on the assurcd. A rule o that effect is incorporated in the last
subparagraph of this paragraph.

§ 43. Removal of ship to avoid condemnation

This paragraph is new.

Under the 1930 Plan the hull insurer could demand that a ship, which had been
condemned by appraisal under the rules of the Plan, be removed to a different
location in order for a new appraisal to be undertaken and the condemnation possibly
be «lifted». For reasons explained in the commentary to § 166 below, the new rule
provides that the insurer shall only huve the right to demand a removal of the ship for
the purpase of subjecting the damage to a proper survey.

A removal under § 166 will be in the nature of a defence measure by a huil insurer
who has been presented with an allegation that the ship is fit for condemnation (i.e. a
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constructive total loss). The ship will have extensive damage and the removal will
normally involve a considerable risk. It is reasonable to place that risk with the insurer
who has demanded the removal, cf. § 166, subparagraph 2, and the comments to that
provision, As far as the other insurers are concerned, their liability will be reduced in
accordance with the rules contained in this paragraph.

The provision is applicable to all insurers with whom insurances relating to the
ship have been taken out. It may be invoked by the co-insurers under the hull
insurance who are not behind the demand for a removal (cf. § 143, subparagraph 2,
which gives each individual co-insurer an independent position during the
negotiations concerning the condemnation question). and will otherwise be
particularly significant for the P. & I. insurer. The additional loss, which may arise
during or in cosequence of the removal, first and foremost entails liability vis-a-vis a
third party. as a result of a collision or in some other way. However, for a hull insurer
the provision may also become relevant in a different respect: The wreck may have
sustained further damage or become a total loss as a result of the removal so that
proceeds will be correspondingly reduced. Also that risk shall be borne by the insurer
or insurers who have demanded the removal,

The limitation of liability applies to any insurer «who has not accepted the
removal», i.e. who has not explicitly or tacitly expressed that he agrees with the
removal. An insurer who demuands a removal under § 166 will therefore have to
approach all the other insurers if he wants to establish the extent of his risk before
the commencement of the removal,

An insurer who does not accept the removul does not bear any risk during the
removal cperation {unless the removal means that condemnation is prevented, cf.
below). He is not liable for any loss which arises during the removal operation, even
if the Joss has no connection with the increased risk. He may also exclude liability in
respect of losses which arise later, but only in so far as he establishes that the loss is
attributable to the removal. In this connection a certain functional connection between
removal and loss must be required. The insurer cannot exclude liability for a casualty,
which strictly coinciden:ally happens to occur in the port to which the ship has been
moved, on the grounds that the casualty would not have happened, had the ship
remained where she was,

If an insurer objects to a removal, which is effected under § 166, this implies that
he accepts that the conditions for condemnation are satisfied and that he is willing to
settle with the assured on that basis. I the result of the removal is that the ship is
nor condemned, he will in actual fact benefit from it. However, if during or as a
result of the removal a loss has arisen, which is comprised by the relevant insurers
insurance contract, it is reasonable that he shall be liable for such a loss within the
limits of the net compensation he wouid have had to pay if the ship had not been
moved. This rule is expressed in the paragraph,

§ 44. Removal of the ship to repair yard

This paragraph corresponds to § 75, No. 2 b, subparagraph 2. of the 1930 Plan.

A «removal» of the ship means that she makes a vovuge under her own steam or
under towage, the purpose of which is exclusively to bring her to a drydock or a repair
vard. The voyage cannot be called a removal if the ship is in such good condition that
she takes a new cargo 1o the port where the survey or repairs are to take place, On the
other hand., this does not rule out the possibility that the ship keeps on board a cargo
which was already there at the time of the casualty, The decisive point seems to be
whether the ship is in such a condition that the shipowner might incur liability for
unseaworthiness in respect of a new cargo taken on board after the casualty.

Normally a ship will not obtain the authorities’ permission to sail in a state of
unseaworthiness which affects the safety of the ship. However, in connection with a
«removal» the authorities will regularly grant an exemption after having weighed the
pros and cons in each specific case. where also any financial considerations in favour
of a removal will come into play, Provided the assured puts all his cards on the table
vis-a-vis the authorities, and obtains the necessary certificates, the insurer wheo is liable

et b i o, e g e

for the
Howener
Jonver or
wxall ims

Th= |
JounterT
where st
transterss
NEE Y
a Temoan
oreparad
0 be san,
addinen.
obrained

Also
inoredase o
ramote T
Jdiffieuit o

Om the s

:C‘Siﬂ;_
tHai the &
Imsurancs

T]’Ei'_h :




49

for the casualty cannot plead that the ship is unseaworthy during the removal.
However, if the assured deliberately misleads the insurer on this point, he will lose his
cover (cf, the rules relating to infringements of safety regulations) and this will apply
to all insurances relating to the ship.

The Plan 1alks about two kinds of removals. Under § 166 an insurer may, 4s a
countermove to a demand for condemnation, demand the ship removed to a port
where she can be surveyed properly. In such a case the risk shall to a greal extent be
transferred to the insurer whe demands the remeval, cf. § 166, subparagraph 2, and
§ 43. An ordinary removal to a repair yard under § 184 is in a different position. Such
a removal is a perfectly ordinary arrangement, which any marine insurer must be
prepared to face in the course of the insurance period. In this respect there is much
to be said in favour of all insurances being allowed to remain in effect without any
additional premium during the removal (provided a seaworthiness certificate has been
obtained),

Also an ordinary removal to a repair yard may, however, involve a considerable
increase of the risk, if the assured chooses to have the ship repaired at a particularly
remote repair yard, or at a place where the ship has to pass through particularly
difficult waters, 1t is reasonable to impose the added risk involved in such a removal
on the assured. From 2 legal point of view this is only feasible by each of the insurers
being granted the right under certain circumstances to veto the removal, with the effect
that the insurance in question is suspended and the assured will have to take out an
insurance against the risk on his own.

This paragraph provides such a right for the insurer. It may be invoked by any
insurer with whom an insurance relating to the ship has been taken out, cf, § 184,
subparagraph 3, which explicitly establishes that the provision may alse be applied
by & hull insurer who is liable for the damage which is to be repaired.

The insurer’s right to exclude liability during the removal is subject to the
condition that the removal would involve «a substantial increase of the risk». Whether
this is the case will have to be decided on a case-to-case basis in relation to each of
the insurers who are invoking the provision. It is ¢.g. conceivable thata P. & L, insurer
might object to (i.e. demand an additional premium during) a removal which takes
place with a cargo on beard, or which brings the ship into waters where there is a
particular risk that no limitation of liability can be demanded. A hull insurer against
marine perils might e.g. object to a particularly hazardous removal of a war-damaged
ship, or to a removal which necessitates towage over open stretches of ocean.

The right of a hull insurer, whe is Hable for the damage to the ship, to apply the
provision in subject to the condition that other and less risky possibilities of remaval
exist. If only one removal is possible if the ship is to be tepaired, the alternative is
necessarily a condemnation of the ship wherever she happens to be. If the hull insurers
do not want a condemnation of the ship, they will have to accept the risk during the
removal. A P. & I. insurer, on the other hand, may, depending on the circumstances,
invoke this paragraph also in such a case. The same goes for a hull insurer who does
not cover the casualty in question.

An insurer, who has objected to a removal, is not liable for a «loss that occurs
during or in consequence of the removal». As regards the understanding of this term
reference is made (o the comments to the preceding paragraph. The risk, which the
insurer in question excludes, is transferred (o the insurer or insurers who are liable for
the damage to the ship, and who have not excluded liability during the removal, ¢f.
§ 184, subparagraph 2. The assured will in that case have neither more nor less of a
risk than he would have had during an ordinary vovage. Hence, if any new losses
arise, he will have to bear any new for old deductions and deductibles which may
have been agreed under the insurance in question. However, if also the insurer who
is liable for the damage excludes liability, the assured shall bear the risk during the
removal alone, and his risk may also become greater if he fails to notify the insurer
of the remaval, cf. below. — It follows from § 143 that the leading insurer’s exclusion
of liability also affects the co-insurers.

The assured must be notified of an exclusion of liability under this paragraph
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before the removal is commenced, thus allowing the assured and his other insurers the
opportunity to arrange [or the necessary additional insurances. Subparagraph 1 of the
paragraph accordingly imposes on the assured the duty to notify all his insurers of an
intended removal, provided the removal can be assumed to involve an increase of the
risk. The sanction against a failure 10 perform this duty is exclusion of liability for any
loss which arises during or as a result of the removai for the insurers who have not
received any notification. And here the risk is transferred to the assured, not to
another insurer, cf. the wording of § 184, subparagraph 2. This may seem a strict
reaction to an omission on the part of the ussured. From the point of view of legal
functioning, however, it is difficult to formulate any other satisfactory rule. A rule to
the effect that the insurer in question would e.g. only be cxempted from indemnifying
«losses atrributable to the additional risk during the removal» would create major
difficulties in connection with the assessment of cause.

Subdivision 3
Seaworthiness. Safety regulations

§ 45. Unseaworthiness

This paragraph corresponds to § 62 Nos. 1 and 3 of the 1930 Plan and section 63
of ICA.

The seaworthiness rules are discussed by Visfie in «Forsikringstidende» 1937.75
ff., and by Myrdahlin AfS 1.27 {1,

The seaworthiness requirement plays a vital part in shipowner's insurance, The
Plan makes no attempt to specify what is implied in a ship being unseaworthy. As a
general guideline one might say that a ship is unseaworthy when she is not in the
condition and not manned and equipped as she should be for the intended vovage
according to generally accepted maritime standards, However, such standards provide
litrle guidance in a specific case, and on this poini it will, as before, be necessary to
resort to legal tradition.

§62 No. 1, 2nd sentence, of the 1930 Plan made the seaworthiness rules
«correspondingly applicable» in the event of delects or deficiencies in respect of
manning, equipment, stowage eic. This is misleading. «Seaworthiness» comprises all
the items listed here.

Under the Act on State Control of the Seaworthiness of Ships of 9 June 1903 No.
7, the Norwegian Ship Control shall supervise the seaworthiness of the commercial
fleet. The Ship Control’s Commission standpoint will, of course, be very important if
there is any question of the ship being unseaworthy in relation to the insurance
conditions, but it is not decisive. Hence, the insurer must be allowed in a subsequent
litigation to plead that the ship was unseaworthy on departure, despite the fact that the
official controlling bedies did not intervene.

A main question when drafting the rules concerning unseaworthiness rules is the
importance which should be attached to the assured’s subjective fault. Whereas there
was earlier a tendency to regard seaworthiness as an objective condition for the
validity of the centract of insurance, importance is in current marine insurance to a
very great extent attached to the question whether the assured was or should have
been aware of the deficiencies. Section 63 of ICA adopts a strictly subjective rule,
except that the assured is in all circumstances identified with the master. Under § 62
of the 1930 Plan the master’s knowledge was irrelevant, his misjudgements as regards
seaworthiness being regarded as [aults committed in connection with his service as a
master, for which the insurer bears the risk. On the other hand, the 1930 Plan
contained an objective seaworthiness rule for a ship which did not have a «class with
a recognized classification society»,

While the 1930 Plan was in force it was doubtful whether the objective
seaworthiness rule applied also to ships, which are subject to the Norwegian Ship
Control’s supervision, or whether that supervision in relation to the seaworthiness
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rules must be equated with the supervision conducted by Det norske Veritas and the
other classification societies, The Central Union of Marine Underwriters has vis-a-vis
its members consistently claimed that the objective rule should only be applied when
the ship neither has any class, nor is subject to the Norwegian Ship Caonirol (see Vislie,
L.e. p. 77). The question was before the Supreme Court in 1958 (ND 1958.348 Symbaol}.
No binding decision wus made, but a minority of two Judges held that the Ship
Control could not be cquated with a classification society when applving § 62 of the
1930 Plan. The minority’s view later formed the basis of a judgment conrained in ND
1962.59 Bergen Havsulen,

Under the new Plan the subjective seaworthiness rule applies to all vessels, both
those that are subject to the Norwegian Ship Control's supervisicn, and those that are
not subject to any public supervision, The intention has not been hereby to determine
the form of conirol which provides the best guarantee for seaworthiness, but it is
assumed that the risk of inadequate control on the part of classification societies ar
public authorities can at least be covered by insurance. It is therefore simply a
question of premium whether the same seaworthiness rule shall apply to all categories
of ships. There is, of course, nothing to prevent each individual contract of insurance
from incorporating stricter provisions relating to seaworthiness. During the revision
waork it was thus intimated that this is what will happen as regards the small-craft fleet.

Like the 1930 Plan the Plan only attaches importance to the assured, disregarding
any knowledge of unseaworthiness which the master may have had. As regards the
position if the assured is at the same time master of the ship or a member of the crew,
see under § 59 below.

§62 No. | of the 1930 Plan disregarded unseaworthiness which arose after the
ship «last ieft port». This rule is well founded if the question arises of letting the
assured pay for the master’s negligence with regard to seaworthiness. After the ship
has left port it is therefore reasonable (o regard such negligence as nautical errors for
which the insurer must accept liability, even if the errors result in the ship becoming
unseaworthy for the further voyage. However, in so far as the assured himself was, or
should have been, aware of the unseaworthiness, there does not seem to be any reason
for drawing the line at the tast departure from port. It is conceivable that messages
about deficiencies, which have arisen at sea, reach the assured at such a time and
under such conditions as to make it possible for him to intervene, e.g. with specific
orders to the master. In this connection it may be submitted that modern means of
communication and the increasingly closer contact between ship and company
management, which is characteristic of contemporary shipping, makes it natura) to
extend the rule to encompass unseaworthiness arisen after the ship left her last port.
It the assured remains passive and the unseaworthiness results in a casualty, he should
not be covered. Such a rule is expressed in subparagraph 1 of the paragraph

§ 62 No. 3 of the 1930 Plan established a presumption as regards unseaworthiness
when a casualty has occurred «without the contribution of any evident extraneous
causer. The situation where such a rule is needed is when a ship suddenly springs a
leak. Also other casualties may occur without any «evident extraneous cause», but it
would be too strict a reaction to presume unseaworthiness, e.g. in case of a fire with
unknown cause, or an engine breakdown (cf. NI 1960.68 Bergen Dyrstad, where a
fire with an unknown cause was per se regarded as the «external cause» of the
casualty). The rule of the new Plan therefore provides that the presumption of unsea
worthiness shall only apply if the ship springs a leak whilst afloat. No condition that
there must be no «evident extraneous cause» is laid down. A ship will always be
exposed to external risk factors, but if these factors are considerable — as e.p. when
the ship encounters rough weather — it will, of course, be easy for the assured to
disprove the presumption.

By a Supreme Court judgment contained in NI 1958.348 Symbaoi, it was held that
the assured was not entitled to invoke his good faith when he was unable to disprave
the presumption of unseaworthiness. This solution is unacceptable, as it will in acrual
fact invite the assured to plead that the ship was unseaworthy. In subparagraph 2, 2nd
sentence, of the paragraph it is therefore emphusized that the presumption only covers
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the situation where the ship was unseaworthy, and the unscaworthiness has had a
causal elfect, The assured may nevertheless invoke his good fuith under subparagraph
1 of the paragraph. However, like § 62 of the 1930 Plan also this Plan places the
burden of proof of good faith with the assured.

§ 239, subparagraph 2, of the Plan contains a separate rule relating to
unseaworthiness in relation to P. & 1. insurance. The provision is edited in accordance
with the former P. & L. rules, but essentially leads to the same material results as this
paragraph.

§ 46. Insurer’s right to demand survey of the ship

This paragraph corresponds to § 66 of the 1930 Plan.

The rules relating to the insurer's right to check the seaworthiness of the ship by
means of surveys are very rarely applied in practice, but are nevertheless necessary.
However, it is assumned that the insurers will show goed judgment when applying these
rules. The new Plan in the main corresponds to the 1930 Plan, but the rules have been
considerably simplified. Thus the provision to the effect that the insurer cannot
demand that the ship be unloaded without an appraisal by court-appointed experts
has been deleted. If the assured objects to a survey demanded by the insurer, he will
have the burden of proof that a subsequent casualty would not have been averted by
a Survey.

When the insurer demands a survey, he shall always pay the costs involved in the
actual survey himself. If the survey reveals defects in the ship which must be repaired,
the other rules of the Plan relating to the insurer’s liability during repairs will be
applicable. [n that case the insurer will be liable for accessory expenses according to
standard rules, but not for the assured’s operating expenses relating to the ship, nor
any other capital loss resulting from the repairs {cf. however, § 184 relating to the
ship’s operating expenses during removal to repair yard). The solution will be the same
whether or not the immediate canse of the survey was a casualty.

If, however, the survey does not reveal any defects which have (o be repaired with
a view 10 the seaworthiness of the ship, the question arises whether the assured should
be indemnified for his loss. 1f a casualty or a similar event covered by the insurance
has already cecurred, the assured is obliged according to general principles to have the
ship surveyed in order to ascertain il she has sustained any damage. He may claim the
costs of such a survey from the hull insurer, but he must himself pay the operating and
loss-of-time costs for the duration of the survey (unless a separate loss-of-hire
insurance has been taken out, cf. Chapter 20 of the Plan). As regards the costs of
discharge for the purpose of a survey after a casualty, such costs are otherwise covered
in accordance with special rules, normally in general average, but also under § 68 as a
cost arising «through measures taken to avert or minimize a loss covered by the
insurance», On the other hand, if no event has occurred which gives the assured
reason to have the ship surveyed, but the insurer demands a survey on the basis of a
general suspicion of inadequate maintenance, it is reasonable to impose full liability
on the insurer if the suspicion proves to be unfounded. Subparagraph 3 of the
paragraph therefore lays down that in such an event the insurer shall indemnify the
assured his costs, as well as the loss he suffers as a result of the survey.

§ 47. Ships laid up

This paragraph corresponds to § 62 No. 2 of the 1930 Plan,

Under the mandatory provisicn contained in section 20 of ICA the contracting
parties cannot make an agreement to the effect that the insurer shall be wholly or
partly exempt from liability for casualties, which the assured has caused by simple
negligence. Under the rule relating to unseaworthiness contained in section 63 of ICA,
however, also simple negligence by the assured may result in exclusion of liability if
his negligence has made the ship unseaworthy, and this has again caused a casualty.
1t must be possible to put a liberal interpretation on this exception from the mandatory
ritle contained in section 20 of ICA so that it also comprises measures taken to secure
the ship whilst laid up.
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The question as to what constitutes proper mooring and adequate supervision
must be decided on a case-to-case basis, taking the specific conditions into
consideration. Hence, no general rule can be be laid down as to whether or not the
engines must be kept ready for operation, or whether or not watch shall be kept on
board. This will depend on the prevailing circumstances at the place where the ship
ts laid up. .

[t is not necessary to stipulate any requirement to the effect that the ship’s class
shall be maintained whilst the ship is luid up. This is because in practice the periodical
class survey will be postponed for as long as the ship is laid up. The ship will
accordingly maintain her class, provided she is surveyed before being put back into
SCIv1ce.

§ 48. Safety regulations

This paragraph corresponds to § 31, subparagraph 1, of the 1930 Plan and section
51, subsection 1, of ICA.

The reactions which the Plan outlines in §§ 49 and 350 {c) can only be applied by
the insurer when the assured has infringed a regulation which comes within the
definition of a safety regulation in this paragraph. Section 51 of ICA requires that a
regulation, in order to be characterized as a safety regulation within the meaning of
insurance law, must be incorporated in the contract of insurance. However, this
provision is not mandatory in marine insurance, cf. the last subsection of the section.
The Plan gives a somewhat wider definition of the concept of a safety regulation, If
it was understood at the conclusion of the contract of insurance that the ship shall be
classified, any regulation from the classification society aiming at furthering the safety
of the ship shall be regarded us a safety regulation.

The Plan itself does nol contain any direct safety regulations. And it is only § 51
which authorizes the insurer to issue such regulations with a specific content,
However, each individual contract of insurance may, of course, contain certain
specific reguiations, just as it may authorize the insurer to impose further
regulations on the assured during the period of insurance.

Under the ICA a safety regulation must per definition aim at preventing a loss for
which the insurer will be liable. The same applied under the 1930 Plan. The new Plan
has not adopted this criterion. A regulation will sometimes pursue several different
purposes. If one of these purposes is to prevent casualties or limit their effect, an
infringement may bring this paragraph into operation. If the regulation pursues
completely different purposes (e.g. immigration or customs regulations), it is hardly
conceivable that there will be any causal connection between the assured's
infringement of the regulation and damage which the ship sustains. Such cases will
have to be considered in accordance with the rule relating to illegal undertakings
contained in § 40,

In order for an infringement to be relevant, the regulation must be one which is
binding on the assured. In particular where the regulation is issued by public
authorities it may be difficuli to decide whether the assured was obliged to comply
with it. Regulations issued by the authorities in the assured’s, or possibly the ship's,
country of origin are of course binding. But also regulations issued by floreign
authorities must to a great extent be respected by the assured, such as e.g. canal
regulations and rules relating to the handling of dangerous cargo. If there is a conflict
between a Norwegian and a foreign regulation, the question arises whether the assured
is obliged to comply with the stricter of the twa. This must depend on an interpretation
of the relevant regulations on a case-to-case basis. However, if the assured had
reasonable grounds for believing that the stricter regulation did not apply to him, it is
concetvable that the infringement cannot be invoked by the insurer because the
assured has not shown the necessary culpability.

§ 49. Violation of safety regulations
This paragraph corresponds to § 31, subparagraph 2, and § 63 of the 1930 Pian,
and section 51 of ICA.
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The reaction against vielations of safety regulations is worked out in accordance
with earlier rules. The assured has the burden of proof, both that the violation did not
influence the loss, and that he was not guilty of any negligence in respect of complying
with the regulation.

An impertant question is to what exlent the assured must accept identification
with the persons who act on his behalf. The basic rule applicable in this respect is that
it is only negligence on the part of the assured himself which is relevant, cf. § 63 of the
1930 Plan, which established this principle in respect of regulations issued by the
public authorities or by the classification society. Who is 1o be regarded as «the
assured» in this relation is discussed below under Chapter 3, Subdivision 6.

Subparagraph 1, 2nd sentence, regulates the situation where the assured acts in the
capacity of master of the ship or a member of her crew. [n that case it would be too
strict a reaction to have any blameworthy violation of a safety regulation result in loss
of cover. The rules contained in the [irsi sentence are therefore not applicable where
the assured’s negligence is «ol a nautical nature»; in that event it would be necessary
to resort to the general rules in §§ 35 and 56 relating to the assured’s causing the
casualty. When applying subparagraph 1, 2nd sentence, it must be decided whether the
regulation in question refers to u matter «of a nautical naturen. The rule not only
comprises the actual rules of the road at sea, but, depending on the circumstances,
also harbour and channel regulations, regulations relating to the passage through mine
belts and other obstructions, regulations relating to the use of radio cquipment in
emergencies, eic.

There is reason 1o have stricter rules in cases where the insurer at the conclusion
of contracts of insurance has found it necessary to issue a special salety regulation,
e.g. that the vessel may only be used in sheltered waters, or that she must carry special
equipment on board for safety reasons, [n such cases the insurer should have the right
to invoke negligence by anvene whe, on behalf of the assured, is obliged to comply
with the regulation, or to ensure that it is complied with, cf. § 31 of the 1930 Plan, and
sub?2 of this paragraph. Any persons working in the service of the assured in a superior
position wili have a duty to comply with the regulation or to ensure that it is complied
with. Of the crew it will in particular be the master, the deck officers and the engincers
who will come within this rule. Otherwise it will to a certain extent depend on the
nature of the specific regulation how far down the line one should go in terms of
identification, 1t must be emphasized that the special rule contained in subparagraph
1 of the paragraph relating to the shipowner's nautical errors in his capacity as master
is not applicable.

In order for a special safety regulation to be regarded to be «set outin the contract
of insurance», it must be incorporated in the policy or in some other document which
sets out the conditions of the insurance,

§ 50. The insurer’s right to terminate the insurance

This paragraph corresponds te § 31 i.f. of the 1930 Plan and section 31, subsection
2 of ICA.

Under the 1930 Plan the insurer had very extensive rights to terminate the contract
of insurance when the assured or his people violated safety regulations. The notice of
termination was 3 days, and if the assured had himself acted inlentionally or shown
gross negligence, the insurance could be terminated withour notice. Under the 1CA the
right is more restricted, termination of the contract being subject to the condition that
the violation gives reason to fear simitar negligence in the (uture. Under the statute the
notice of termination is one week.

During the revision work it was not found reasonable to grant the insurer right of
termination in ¢onnection with any violation of safety regulations, Subparagraph (¢)
of this paragraph therefore stipulates the condition that the safety regulation is «of
material impertance». Depending con the circumstances a contract may also be
terminated where the violation was commitied by one of the assured’s subordinates
{who is obliged to comply with the regulation or cnsure that it is complied with), and
this even if the regulation in question is not of the nature described in subparagraph
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2 of § 49, Itis explicitly specified that the insurance may only be terminated when the
regulation has been violated intentionally or by showing gross negligence. The notice
of termination is fixed at 7 days, however, not earlier than on the ship’s arrival at
the nearest port, cf. § 37, subparagraph 4.

The rules contained in subparagraphs (a} and (b) of the paragraph are new. They
give the insurer the opportunity to get out of the contract when the ship can no longer
be regarded as seaworthy, The rule contained in subparagraph (a) is applicable
independently of any fault on the part of the asssured. It is essentially applicable in
connection with old and badly maintained ships when the point has been reached
where the ship is no longer allowed to sail, or in connection with ships where faulty
construction has been revealed which mukes the ship unseaworthy.

The rule contained in subparagraph (b) imposcs a duty on the shipowner to repair
the ship in the sense that the insurer may terminate the insurance if the ship remains
unrepaired for a prolonged period of time. It is a condition that the assured has not
been lawfully prevented from carrying out the repairs. His own poor financial
circumstances is no excuse in this connection. The insurer is not under any obligation
to pay compensation for the unrepaired damage on terminating the insurance, cf.
§ 174, but, on the other hand, the termination will not exempt him from lability for
damage which has already occurred. If the assured has the ship repaired later, he may
claim compensation from the insurer for the repairs of such damage.

§ 51. Terms of contract

This paragraph corresponds to § 17, subparagraphs | and 2, of the P. & . Rules.

The provision authorizes the insurer to issue safety regulations during the
insurance period, cf. § 48, [t wus found during the revision work thut this right should
not be limited to imposing terms which are customary in the trade in question, as the
provision should also be applicable in connection with the establishing of a new trade.
The rule is particularly iniportant in P. & 1. insurance, but will also be important for
the hull insurer’s cover of collision liability, e.g. in connection with the conclusion of
towage contracts or contracts regarding ships’ use of privately owned quay facilities.

The sanction for violations of safety regulations determined in accordance with
this paragraph is expressly regulated in § 76 (b). The effect of a violation is that the
insurer shall not cover liability which the assured incurs and whick he would not have
had to cover if the assured had not entered into the contract in question. Full
identification shall be made in the relationship between the assured and his
employees, even if the relevant regulation was not stipulated already at the conclusion
of the contract.

Subdivision 4
Measures to avert or minimize the loss etc.

§ 52. Assured’s duty to notify the insurer of casualties

This paragraph correspond s te §32, No. | and No. 2, subparagraph I, 4th
sentence, of the 1930 Plan, and section 21, subsection |, of ICA,

Notices of a casualty may be sent to the insurer himseif, or to his tocal agent. It
follows from the fact that the duty to notify the insurer also applies to the master
under subparagraph 2 that negligence by the master may be invoked under § 54,

§ 53. Assured’s duty to avert and minimize the loss

This paragraph corresponds to § 32 No. 2, subparagraph 1, Ist—3rd sentences, of
the 1930 Plan, and section 32, subsection 1, Ist and 3cd sentences of [CA.

Like the 1930 Plan. the paragraph grants the insurer far-reaching powers with
regard to choice of measures to avert or minimize the loss. The 1930 Plan states: «if
the assured receives definite instructions, he shall follow same as far as possible.» It
is not quite clear how such a provision should be interpreted, but taken literally, it
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implies that the assured must comply unconditionally with the insurer’s directions,
provided this is physically possible for him. However, on the other hand, if this is the
way the rule is to be interpreted, the assured cannot be blamed for complying with
directions which give an unfortunate result.

The Plan aims at giving the assured a somewhat more independent position.
According to the last sentence of the paragraph it is both his right and his duty not to
comply with the insurer’s directions if he must «understand that they have been issued
on the basis of incorrect or incomplete information concerning the real situation». If
that is the position, the assured must have the right to evaluate the sitnation on his own
and act in accordance with his own best judgement. Even if it turns out later that he
misjudged the situation or made the wrong choice of measures o avert or minimize
the loss. this shall not effect his cover, unless he has shown gross negligence, cf. § 54.
The assured’s rights and duties under this paragraph are subject (o the condition that
the directions are, objectively speaking, inexpedient in the situation at hand. If the
directions are in actual fact expedient, despite the fact that they were obviously issued
in the light of a different situation, the assured must comply with them. On the other
hand, inexpediency does not constitute a sufficient condition. If the directions were
issued on the basis of complete and correct information concerning the actual
situation, the assured does not have either the right or the duty to disregard
inexpedient directions. However, if it is a case of inexpedient directions issued on the
basis of the insurer’s mistake as regards the actual situation, the assured cannot
unconditionally plead that he followed the insurer’s advice. However, also in this
respect, the assured must have shown gross negligence in order to lose any of his
cover.

If it is the master who Fails to comply with or consider directions issued by the
insurer, this is a fault committed in connection with his service as a master, which the
insurer cannot invoke.

§ 32 No. 2, subparagraph 2, of the 1930 Plan provided that the assured could not
tuke ouf an insurance COVEring ¢xpenses invested for salvage etc. for the insurer’s
account if such expenses were 1o be indemnified as particular average. This rule is
hardly of any practical importance and has been deleted.

§ 54. Consequences of the assured neglecting his duties

This paragraph corresponds to § 32 No. 3 of the 1930 Plan, and section 21,
subsection 2, and section 52, subsection 2, of [CA.

If the assured neglects his duty to give notice of a casualty under § 52, or his duty
to institute measures to avert casualties. or {0 minimize the loss under § 53, the insurer
may exclude liability for losses which would not have arisen if the assured had
fulfilled his duties. If it is a question of a failure 1o undertake a salvage operation, the
mandatory provision contained in section 52, subsection 2, of ICA requires gross
negligence by the assured. Hence, the provision contained in § 32 No. 3 of the 1930
Plan, which merely required simple negligence, was in contraventiion of mandatory
law. Under section 21, subsection 2, of 1CA, however, simple negligence is sufficient
where the assured has neglected to notify the insurer of a casualty. The Plan prescribes
that gross negligence 1s required in both these cases.

Subparagraph 1, 2nd sentence, is particularly aimed at losses which may arise for
the insurer as a result of the assured neglecting his duty under § 52, subparagraph 1,
to keep the insurer informed of further developments following a casualty. The insurer
has e.g. ordered barges {o bring & grounded ship afloat, and the assured has neglected
to notify the insurer that the ship is already afloat with the result that the insurer does
not manage to cancel the barges in time, thus incurring unnecessary €Xpenses. [n s0
far as expenses of this nature can be set off against the compensation which the insurer
must pay in connection with the casualty, subparagraph 1, lst sentence, of the
paragraph is sufficient. The 2nd sentence of the paragraph furthermore imposes on the
assured an independent duty to pay compensation to the insurer for losses he has
inflicied on him by grossly negligent violations of §§ 52 and 53, Subparagraph 2 of the
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paragraph was added to make it clear that it is only in the event of a violation of the
duty to notify the insurer under § 52 thai the master's negligence becomes relevant.

Subdivision 5
Casualties caused intentionally or negligently by the assured

§ 55. Intent
This paragraph corresponds to § 33, subparagraph 1, of the 1930 Plan, and section
18, subsection 1, of ICA.

§ 56. Gross negligence

This paragraph corresponds to § 33, subparagraph i.of the 1930 Plan, and section
18, subsection 2, of ICA.

Whereas ICA leaves it to an evaluation on g Case-to-case basis to determine the

spheres of law shows that a court 1s very reluctant to hold that gross negligence has
been shown if the choice is between awarding the assured ful compensation or none
at all. Tt is likely that a rule allowing a reduction of tompensation, taking iato
consideration the degree of blameworthiness and the specific circumstances, will be
applied also in cases where the assured would in actual fact have been awarded ful]
compensation under the 1930 Plan. It is possible that the reaction against the assured’s

negligence will in acrual fact become more effective this way, and the deterrence

gence, it must be decided on the basis of the rujes contained in Chapter
3, subdivision 6, of the Plan whether the insurer can plead that fault vis-g-vis the
assured. The insurer can never plead fauits commitred by the insured ship's master or
crew in connection with their service as seamen, cf. § 59, Furthermore, the soiution
under § 61 will be based on «gencral rules of law», The commentary to «the sister
ship rule» contained in § 77 discusses the situation where the fault was committed on
board another one of the assy red's ships than the one covered by the insurance,

If the assured has merely shown simple negligence, the insurer shall always be
fully liabie, ¢f. the mandatory rule contained in section 20 of ICA. However, this does
not apply where the negligence aiso comes within the scope of other rules, e.g. the
rules relating to unseaworthiness or violation of safety regulations.

In P. & I. insurance special rules relating to negligence apply, cf. § 239

§ 87. Insurer’s right to terminate the insurance

This paragraph corresponds to § 33, subparagraph 1, of the 1930 Plan,

In contrast to the 1930 Plap the new Plan gives the assured three days’ notice
where the causalty was caused by gross negligence,

§ 58. Circumstances precluding the application of §§ 55 to 57
This paragraph corresponds to § 33, subparagraph 2, 2nd sentence, and
i subparagraph 3, of the 1930 Plan, and section 19, subsections | and 2 of ICA,

i The rules relating to the assured’s soundness of mind contdined in subparagraph
i {a) correspond to § 33, subparagraph 3, st sentence, of the 193¢ Plan. The assured

may plead mental disease or a reduced state of consciousness, unless the mental
disorder was due to «sell-iaflicted intoxicationy, However, in another relation this
Pian deals less severely with acts of intoxication than the 1930 Plan. According to the
1930 Plan the insurer was withcut any liability whatsoever if the assured «has caused
the loss by seif-inflicted intoxication» (§ 33, subparagraph 2. 2nd sentence), The new
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Plan contains no such rule, and this implies that also acis of intoxication shall be
governed by the general rules concerning the fault of the assured. Hence, if it is held
that the assured has merely shown simple negligence — also taking into consideration
that on the occasion in question he was under the influence of alcohol - he will under
this Plan be given full cover.

Under the 1930 Plan the assured’s right to cause a casualty [or the purpose of a
rescue action was limited to situations where human life or health was at stake,
According to TCA the assured is also justified in sacrilicing the subject-matter insured
where property is in danger. In this respect this paragraph refers to § 35, subparagraph
2. This implies that the assured has an unconditional right 1o expose the subject-matter
insured to any peril for the purpose of saving human life, and that «during the
vovage» he has the right to jeopardize the subject-matter insured for the purpose of
salving material assets. In the latter case one must, of course, lock at the ussets which
the assured atternpted to salve when deciding whether the action was justifiable.
Normally the value of the goods, which it was attempted to salve, should be
snbstantially higher. However, if the assured was excusably misguided as regards the
value, this shall have no detrimental effect for him.

Hence, the assured cannot invoke subparagraph (b) of this paragraph if he
sacrifices the subject-matter insured in order to salve material assets if this did not
take place «during the vovage». He cannot send the ship out on a particularly
hazardous salvage operation under the protection of this provision, nor sacrifice her
in order to salve assets on shore.

Under general doctrines of law the insurer will have a recourse claim against the
owner {insurer) of the assets which were the object of the salvage operalion. If the
ship sustains damage for the purpese of salving her own cargo. the insurer will thus
have recourse against the cargo owner (cargo insurer), provided the shipowner would
not have become liable for the cargo damage. In such situations, however, the action
will normally be aimed at saving both the ship hersell and her cargo, in which case the
rules relating 1o general average contained in Chapter 4, subdivision 2, come into play.

In the cases where the shipowner would have become liable for the loss which it
is attempted to avert, also the P. & I. insurer may come into the picture. 1f the assured
causes damage to the ship for the purpose of saving human life, and he would huave
become liable [or the possible loss of life or personal injuries, the sacrifice has in
actual fact been made in the P. & 1. insurer’s own best interest. Under § 23,
subparagraph 4 Ne. 6, of the P. & 1. Rules, however, the P. & L. insurer did not cover
salvage costs consisting in the repairs of damage to the ship. It was agreed to delete
this limitation, cf. §2435. The position is hence that the assured may claim
compensation for such hull damage pursuant to subparagraph (b) of this paragraph,
and the hull insurer will in turn have recourse against the P. & 1. insurer. 1{ both
insurances are taken out on the conditions of the Plan, the natural procedure will be
for the assured in such a case to claim against the P. & 1. insurer direct,

If damage is inflicted on the ship for the purpose of saving the cargo, the rule
contained in § 35, subparagraph 2, will not be applicable, even if the action takes place
«during the voyage». This provision gives the assured the epportunity in certain cases
to carry out a salvage operation without this affecting the insurance cover, but the
salvage of the ship’s own cargo is not covered by the provision. This applies e.g. when
it becomes necessary in port to cut a hole in the ship’s side in order to get the cargo
out. But if the measure is due to damage which the ship or carge has sustained through
a grounding, the hull insurers will be liable for the costs of repair under § 176 (n).
Damage of that nature may also in other cases be covered by an insurance of
extraordinary costs, ¢f. § 270, subparagraph 1. And if the assured would have been
liable for the damage to the cargo which has been averted, his P. & L. insurer will be
liable for the hull damage according to the rules relating to salvage costs, of. the
preceding paragraph.

In this connection should also be mentioned § 69, which regulates the position
when a measure taken by the assured is aimed at averting or minimizing a loss
concerning several of his insurers at the same time.
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The rule contained in subparagraph (c) of this paragraph is new. It is only of
importance in connection with insurance against war perils. The war-risk insurers
would probably have covered a loss of this nature, also without due authority, but the
provision was included to emphasize the assured’s right to carry out such patriotic
acts without fear of financial consequences.

Subdivision 6
Identification

A very difficult question in insurance law is the extent to which the assured shall
bear the consequences of faults and negligence committed by persons acting on his
behalf. The insurance conditions contain a number of provisions authorizing the
insurer to react when the assured acts irresponsibly, e.g. brings about an increase of
the risk or a casualty, fails to submit prescribed notices, neglects his duty to institute
measures (o avert or minimize the loss, ete. The question is whether the insurer can
invoke these provisions when it is not the assured himself, but one of his suberdinate
who has committed the negligence.

ICA contains anly sparse provisions, which resolve the identification problem
within very limited areas. It is probably carrect, as argued by Grund: (Textbook of
Norwegian insurance law, 1st edition (1939) p. 437), that the sparse provisions of the
sald Act do not form the basis of any general doctrine of identification, The question
has been left open in the Act, and when neither this Act, nor the conditions agreed
on, provide any definite doctrine, it is necessary to resort to a more free assessment
ol the problem.

Both ICA and the Plan consistently use the terminology that there is room for
three parties in the contractual relationship: the person effecting the insurance (the
person who enters into the agreement), the assured (the person who owns the interest
insured) and the insurer, cf. § 1 (a) -(c). One and the same contract of insurance may
furthermore comprise interests belonging to several different assured. The problem of
identification may therefore occur in several different relations: in the relation
between the person effecting the insurance and his assistants, between the assured and
his assistants, between the assured and the person effecting the insurance, and in the
mutual relations among several assured.

The Plan does not seek te give any exhaustive solution te the identification
problem. This subdivision contains two general rules, ane concerning the relation
between the assured and his empleyees (§ 59), and one concerning the mutual relations
among several assured (§60). However, the Plan also contains a number of special
identification rules, which are discussed in the context where they belong (see e.g. § I8,
subparagraph 2, § 37, subparagraph 1, § 49, subparagraph 2, § 52, subparagraph 2,
§ 76, chapters 7 and 8, § 229, subparagraph 2, § 245 (a), § 251, subparagraph 3, and the
commentary to these provisions). Furthermore, it is emphasized in § 61 that one must
resort to general rules of law when it is not possible to derive the salution 1o a certain
identification problem from the provisions contained in the Plan or the policy.

It is not possible to give any broad presentation of these principles here. Reference
is in particular made to the presentation in Grundt Lc., p. 419—69, where the prablems
are discussed in depth. It must simply be emphasized that it follows from the [CA's
and the Plan's system that the assured must fully accept being identified with the
person effecting the insurance in the areas where any negligence by the latter results
in sanctions. This is because the nature of the negligence, which the person effecting
the insurance may commit, is such that it either affects the validity of the actual
contract of insurance (failure to notify insurer), or gives the insurer an unconditional
right to withdraw from the contract (failure of duty to pay premium). The reactions,
which the Plan gives the insurer in the event of negligence of the described nature,
may be exercised vis-a-vis anyone who is insured under the contract of insurance (see
however § 136).
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§ 59. Faults and negligence of the crew

This paragraph corresponds to § 3, subparagraph 2, of the 1930 Plan.

Faults committed by the ship’s master or crew in connection with their service as
seamen represent a peril, against which the shipowner must unconditionally have
cover under a marine jnsurance. The provision is applicable in connection with any
insurance taken out on the terms of the Plan, hence also a war-risk insurance. Here it
should be noted that faults committed by the crew must sometimes be evaluated as a
war peril in relation to the causal rule contained in § 21, cf. above under § 16.

The term «faults and negligence . . . committed in connection with their service as
seamen» marks the contrast to faults relating to the commercial duties which a master
may sometimes have on behalf of the shipowner. In connection with the commercial
faults it is hardly possible to say anything in general about 10 what extent the assured
must be identified with his emplioyees. This will depend on the nature of the fauits
committed and the type of insurance in question.

If the fault was committed by someone other than the master or crew of the ship,
it is necessary to resort to general doctrines of law when deciding the question of
identification.

In some cases the owner of the ship works as a member of the crew himself,
especially in the coastal trade. § 49, subparagraph 1, 2nd sentence, contains a rule
applicable to such a situation as far as violations of safety regulations are concerned.
Beyond this no special rules are required for a situation where the assured is a member
of the crew. If he has caused the casualty by simple negligence, he will receive full
cover in accordance with the mandatory rule contained in section 20 of ICA. 1f he has
caused the casualty intentionally, he should obviously have no claim on the insurer
(cf. § 55). If he has shown gross negligence, the discretionary rule contained in § 56
will apply. 1t may be alleged that the assured in his function as master or crew should
have full cover, aiso against the consequences of his gross negligence. However, such
4 rule would be dangerous, in view of the fact that it might be very difficult 1o prove
an intentional sinking of a ship in situations where it has in any circumstances been
established that the navigation was grossly negligent. By applying § 56 ta the
shipowner acting as master the courts will have the opportunity to take his special
position into consideration and award him full, or almest full, compensation where
there are no grounds for suspicion that the casualty was caused intentionally.

§ 40. Faults and negligence by a part-owner of the ship

This paragraph is new.

When a ship is owned by a limited company, it has been established according to
general principles of company law that the shareholders are identified with those who
act on behalf of the company (its bodies). However, it happens frequently that the
ownership of the ship itself is divided among several natural or legal persons. Shipping
partnerships under sections 9—23 of the Maritime Code occur in the coastal traffic,
and recently it has to an increasing degree become comman for large ships to be
owned by socalled «joint ownerships», which are partnerships where the partners are
jointly and severally liable. In both cases the question arises whether the individual
assured shall suffer for faults committed by one of his co-owners. On this point there
has been some uncertainty.

The Plan resolves the uncertainty to the effect that there shall be n o identification
when the co-owner (shipping parner, associate) who commits the fault is not
authorized to act on behalf of the joint ownership. It is quite exceptional that a
co-owner, who is not a general manager or a business manager, intervenes and makes
independent decisions regarding the ship, and it would not be reasonable if his
co-owners were to suffer because of any faults he might commit in such a situation.
Nor would it be reasonable if the other co-owners were to lose their cover because one
of them happened to know of a relevant fact, e.g. in connection with a breach of a
trading warranty which the manager did not know about. In the coastal service it
happens that a co-owner is a member of the crew, but also the faults he might commit
in that capacity should not affect the other co-owners.
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The position is different if the fault is committed by the co-owner who has been
elected by the others to safeguard the interests of the Joint ownership and been granted
the formal authority to act on behalf of them all. In this case a full identification
should be made. From a strictly formal point of view it may probably be claimed that
in the event of a joint ownership each individual co-owner shall be rearded as
«assured», and that it is a basic principle in damage insurance that each individual
assured has a direct claim against the insurer, which is not affected by faults which
other assured might commit. But it would be unreasonable if the shipping company's
corporate structure was to have decisive influence on the question of identification.
Those who have the real financial interest in the ship should be in the same position,
whether they form a limited company, leaving the management to 4 manager, or they
form a partnership, leaving it 1o one of the partners to have free disposition of the
ship.

However, if the managing owner of a shipping partnership is the master of a vessel
at the same time, § 59 must prevail. The faults he commits in connection with his
service as a master cannot be invoked vis-a-vis the co-owners.

§ 61. Identification in other cases

This paragraph corresponds to § 5, subparagraph 1, of the 1930 Plan.

Where a question of identification has not been resolved by a positive provision
in the conditions it must be «decided on the basis of general rules of laws. In this
connection — as expressed in § 5 of the 1930 Plan — special «consideration to be
given to the nature and circumstances of the insurance». Analogies from the positive
rules of this Plan must here carry considerable weight. It is not possible to make any
further comments or exemplifications here.

Chapter 4
The insurer’s liability

This chapter contains a number of general rules relating to various forms of losses
which are indemnified by the insurer. The rules are not exhaustive and must in each
type of insurance be compared with the provisions contained in the special parts of
the Plan and in the relevant policy. To a certain extent the decision as to which rules
were to be included in this chapter, and which rules were to be referred to the special
parts of the Plan has been a matter of discretion. Normally 4 rule is not included in
this chapter unless it is significant in more than one of the three main branches of
shipowner’s insurances: hull and hull-interest insurance, P. & I. insurance and freight
insurance,

A question which has given rise to some doubt is whether this Plan, like the 1930
Plan, should limit the insurer’s liability to losses, the compensation of which is
expressly warranted. Under § 34 No. 1 of the 1930 Plan the insurer’s liability was
«limited to such damage as is covered by the rules of compensation in the Plan or the
policy». Hence. even if a loss was caused by a peril covered by the insurance, it was
not to be indemnified, unless an express authority for indemnifying losses of this
nature was found in the plan or the policy. However, the 1930 Plan did not itself carry
this system into effect. Thus. § 75 referred to «damage for which the insurer is liable»,
presupposing a non-existing rule for compensation for partial loss in the hull
insurance, The Danish Marine Insurance Convention follows another system, § 30 of
the said convention providing that the insurer shall indemnify «any loss caused by an
accident striking the interest insured».

The question whether to choose one or the other wording is probably of more
theoretical than practical importance. Regardless of which system is chosen, the Plan
must contain compensation rules of a positive as well as a negative nature, which
regulate all the questions which experience has shown will arise in practice. There
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must e.g. be explicit rules regarding liability for costs of repair in the hull policy, both
as regards the extent of this liability in general, and as regards the special limitations
thereof which must be effected. In practice, the solution will therefore normally be
found through an interpretation of the positive compensation rules of the Plan and
of its limitations of liability.

Theoretically it is conceivable that difficulties may arise if the assured suffers a
loss of an unforeseen nature, which is accordingly not covered neither by any positive
compensation rule, nor any limitatien rule. Hence, according to the Danish system
such a loss would be recoverable, whereas it would not be recoverable according to
the system of the 1930 Plan. However, it is doubtful whether such reasening is valid.
Probably a more certain basis for reaching a solution would be by an analogous or
antithetic application of the special compensation rules and limitation rules contained
in the Plan and the policy rather than by invoking a general principle regarding the
extent of the insurer's liability.

Accarding to § 18, subparagraph 1, the insurer is liable «for loss attributable to the
interest, during the period of insurance, being struck by a peril that is comprised by
the insurance», The new Plan has thereby abandoned the system of the 1930 Plan,
liability not being expressly limited to the kinds of losses which the positive
compensation rules mention. However, it must be emphasized that this does not mean
that any loss is recoverable, providing there is a4 causal connection between the lass
and a peril comprised by the insurance. The Plan itself contains a number of
provisions regarding non-recoverable losses, and these provisions must be applicable
by analogy. Hence, in cases of doubt the solution must be sought in an interpretation
of the rules of the Plan relating to the extent of liability, supplemented with other
sources of law, in particular the legal tradition in marine insurance law.

Subdivision 1
General rules concerning the insurer’s liability

§ 62. Total loss

This paragraph corresponds to § 47, subparagraph 1, of the 1930 Plan.

The question as to what events entitle the assured to compensation for a total loss
must be resolved in the conditions for the special types of insurance. In hull insurance
the question also arises what is to happen if the ship, before it becames a total loss,
has sustained damage which has not been repaired. This question has been resolved
in § 161, subparagraph 2, cf. also § 106.

Total losses occur only in the types of insurance where the insurance covers an
asset belonging to the assured (hull insurance, freight insurance). In the event of a
total loss the insurer’s liability is subject to a double limitation: It can neither exceed
the sum insured nor the insurable value. Where there is an insurance valuation, these
amounts will normally be identical, and the insurer will thus in the event ol a total
loss pay the valuation. Tn the cases where the insurer covers the assured’s future
obligatiens (P. &, I. insurance, cover of collision liability under the hull insurance,
insurance of extraordinary costs) it will merely be a question of a limitation of the
insurer’s liability to the sum insured, and only provided a sum insured has been agreed
on. In P. & . insurance this is not the case. Here the insurer is liable without limitation
for the types of lability and loss covered by the insurance.

No general rule relating to the insurer’s Hability for damage and other partial joss
can be laid down. Such liability will depend entirely on the conditions of each
individual type of insurance.

§ 63. General monetary loss and loss resulting from delay

This paragraph corresponds 10 § 34, No. 1, 2nd sentence, of the 1930 Plan.

The provision emphasives that the marine insurer’s liability is normally limited to
such losses as consist in the destruction or decrease in vatue of the actual interest
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insured. Losses, which are more in the nature of derivative losses sustained by the
assured during the casualty, are not recoverable. However, the paragraph does not
indicate more than a general principle, and must in many situations be compared with
the compensation rules contained in the chapters regarding the special types of
insurance,

The exception for «general monetary loss» is aimed at the general loss which the
assured may sustain in his trade as a result of a casuaity. The casualty may lead to his
being forced to restructure his business or to redirect other ships, with the result that
his income is reduced or his administration and operating costs are increased. Such
losses are not recoverable.

The other main group of non-recoverable losses are losses which are tied to the
delay which the insured ship has had because of the casualty. The term «loss of time»
is aimed at the assured’s operating expenses and his loss of freight. However, also in
this respect the Plan on a number of points provides a special rule for cotnpensation,
see thus §§ 182 and 184 regarding loss of time during an invitation for tenders, and
operating expenses while the ship is being moved to a repair yard, §§ 178, 179 and
[83, which in different contexts take into consideration the loss of time which the
assured suffers as a result of the casualty, and the rules relating to the special types
of insurance for covering loss of time, in particular chapters 20 and 2}.

The terms «price fluctuation» and «loss of market» are primarily aimed at the
fact that due to a casualty the ship will miss the apportunity to benefit from a
favourable price trend and can only be put into service in a later lower freight market.
Losses of this nature are never recoverable. To avoid any misunderstanding, the
limitation of liability is extended to comprise also «similar loss resulting from delay».

§ 64. Costs of providing security ete.

This paragraph corresponds to § 41, No. |, subparagraph 2, Ist sentence, of the
1930 Plan

Under § 41 No. |, subparagraph I, of the 1930 Plan the insurer was not obliged to
provide security for claims which a third party brings against the assured and which
are covereded by the insurance. This rule is maintained in § 95. However, the costs,
which the assured incurs himself in order to obtain such security must be indemnified
as an expense incurred through the casualty. That the costs must be «reasonables
implies inter alia that the assured cannot demand a refund of the costs incurred by
providing security for an amount which obviously and essentially exceeds the third
party's claim.

In contrast to the 1930 Plan the new Plan entitles the assured, under certain
conditions, {0 demand payment on account, cf. § 90. Before he provides security for
third parties’ claim he must therefore submit to the insurer the question whether the
claim should be met by a payment on account. If he has failed to do so, the insurer
will not be liable for the costs in connection with the provision of security. However,
it would be reasonable if the insurer also in such a case covers the EXPENsSEs up 1o an
amount equivalent 10 ordinary interest on the payment on account he would have
made.

§ 65. Costs of litigation

This paragraph corresponds to § 48, subparagraph 3, 3rd sentence, and § 78, No.
3, 3rd sentence, of the 1930 Plan, § 24 of the P. & 1. Rules. and section 92, subsection
1. Ist sentence of ICA.

§ 78, No. 3, Ist and 2nd sentences, of the 1930 Plan, and § 32, Nos. 3 and 4, of the
P. & I. Rules, provided rules as to who was to bear the litigation costs in the event of
a dispute between the assured and the insurer regarding whether a case against a third
party was to be submitted to the courts. Tn such a situation several insurers with
conflicting interests will normally be interested in the question. It has been attempted
to solve the difficulties, which may arise here, in § 94,
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§ 66. Costs in connection with the settlement of claims

This paragraph corresponds to § 36, subparagraph 2, of the 1930 Plan.

Subparagraph 1 of the paragraph comprises all costs incurred after the casualty
which are necessary in order to ascertain whether any damage has eccurred and, if so,
its extent, or which are necessary in order to secure any recourse against third parties.
The insurer shall thus pay costs in connection with the conducting of a sea protest and
a maritime inquiry, providing these measures are attributable to a casualty which
resulted, or could have resulted, in recoverable losses.

Under § 36, subparagraph 2, of the 1930 Plan the insurer did not refund the
assured’s costs for technical or other expert assistance during the average proceedings,
unless he had made an advance undertaking to pay such expenses. The way this rule
was practiced meant that the insurer would refund the assured’s expenses for the
surveyor with the same amount which the insurer had to pay for his own man.
However, sometimes a higher amount was refunded, e.g. where the insurer had a
representative on the spot and the assured had reasonable grounds for sending out his
own inspector. During the revision work it was considered whether a rule should be
introduced to the effect that compensation is normally limited to the amount which
the insurer spends for his own surveyor. The conclusion was reached that the insurer
should have a duty to refund the assured’s cost in full, providing the assured had
reasonable grounds for using his own survevor, and the costs do not exceed the
amount considered necessary for a proper representation. His liability comprises both
the survevor’s fee — possibly a share of his salary — and his travel and living expenses
ete.

§ 67. Costs through measures relating to several interests

This paragraph corresponds to § 36, subparagraph 3, of the 1930 Plan,

The proportionate distribution of litigation costs and costs in connection with the
claims settlement is of great practical importance. In a collision case both the hull
insurer and the P. & L. insurer will often be interested on the assured’s side. In that
event the litigation costs shall be distributed with allowance being made for the
maximum amounts which the twe insurers may be held liable through the proceedings.
In the same way the refund claims which the assured raises in the proceedings will
partly accrue to himself and partly to his hull insurer. The costs involved in the
implementation of the refund claim must then be distributed between them in
proportion to their interests in the litigation.

The detailed rules relating to the distribution of costs are laid down on the basis
of practice, and the the Plan does not intend to make any amendments to those rules.
§ 185 contains 4 special rule relating to the division of accessory repair costs.

Subdivision 2
Loss through measures to avert or minimize the loss

It is a general basic principle of all damage insurance that the insurer shail
indemnify the assured for any expenses and any losses he incurs for the purpose of
saving the subject-matter insured and thereby averting the insurer’s liability. In marine
insurance this principle has alwavs been recognized, see, however, the Eidsvold
judgment (ND 1952.1 NH), which was in favour of the P. & [. insurer in a case where
the assured had incurred costs for the purpose of reducing a liability which was
covered by the insurance.

The ditficulty consists in deciding what measures the assured must take for his
own account as part of his general duty to secure and preserve the subject-matter
insured, and what measures are of such a nature that the insurer should pay the costs.
As will appear from what is stated below, this question has by and large been soived
within the framework of general-average law. But in the areas in marine-insurance law,
where it has been necessary on an independent basis to draw the line between
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»perating costs and salvage costs, in particular in P. & I. insurance, the geustion has
<aused considerable difficulties,

Another complication, which is especially prominent in marine-insurance law, is
“hat a sacrifice which the assured or a third party makes will very often be for the
purpose of saving assets, which are owned by several persons. Thus, a measure taken
‘o1 the purpose of saving a ship will normally also be to the advantage of her cargo,
and it is conceivable that pending freight may be saved by the same act. Also the
assured himself, or his P. & L. insurer, may come into the picture, where the actian
was also taken for the purpose of averting liability,

When several financial interests benefit from one and the same measure, it is
reasonable to divide the expenses involved between the owners of the interests in
proportion to the loss which has been averted for cach of them. This principle of
ipportionment has been recongized in maritime law as far back as we have written
sources. Before marine insurance was introduced, the salvage costs had to be
apportioned among the participants in the expedition — the owners of ship and cargo
respectively — in proportion to the assets salvaged for each of them. Rules relating to
this apportionment, the socalled general average distribution, were found already in
antiquity. When it became common in the middie ages to take out insurances on ship
and cargo, the nature of the community changed. From being a community between
the parties to the contract of affreightment, it changed to being a community between
their respective insurers. However, the general average rules remained unchanged, and
the adjustment te the new situation was made by the insurers undertaking to pay the
general average contribtions which the participants in the maritime transport activities
might be responsible.

When measures to avert or minimize a loss have been taken in respect of a ship
carrying a cargo, a settlement is therefore first made between the owners of ship, cargo
and freight, Such u settlement is normally made by an average adjuster, It consists in
a summation of all the relvant salvage costs, whereupon the costs will be apportioned
taking into account the values of the respective interests. The apportioned
contributions will be covered by the respective insurers.

The general average rules constitute a closed system and provide a complete
regulation of most of the questions which crop up in connection with measures to
avert or minimize the loss to ship and cargo. a loaded vessel. They thus decide both
whether the general conditions for undertaking the said measures are satisfied
{whether the sufficient degree of danger exists), and establish in detail what sacrifices
and costs are recoverable and how to calcuiate the compensation.

It must be emphasized that, formally speaking, the general average rules come
within freight law and are binding only on the parties to the contract of affreightment,
despite the fact that they will in actual fact be of decisive importance for the extent
of the insurer’s liability for salvage costs. In international shipping it is accepted
practically without exception that the general average settlement shall be undertaken
in accordance with the socalled York-Antwerp Rules. However, deviating clauses
exist, in particular in the Rhine trade. 1f questions arise, which are not regulated in the
general average rules which the partics have agreed to apply, they will have to resort
to the national law of the relevant country, Normaily this means the law at the location
where «the voyage ends», i.e. where the cargo is separated from the ship.

The general-average rules are oaly applicable when both ship and cargo have been
threatened by danger. If only one interest has been threatened — e.g. the ship is sailing
in ballast — ar the peril is of such a nature that it only threatens one of the interests,
it is the insurer who covers that party's interest who must pay the full salvage costs,
In such a case the term particular saivage costs is used.

In between these two situations are the cases where although a sacrifice is aimed
at saving several interests, the general average rules nonetheless do not apply. This
will e.g. be the case if the ship is sailing in ballast, but a separate insurance has been
taken out for her equipment, or if a liability, which would have had to be covered
partly by the hull insurer and partly by the P & I insurer, is averted, The general
average rules do not contain any distribution norms for such cases, but in practice an
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apportionment will also here be made on the basis of the same principle of
reasonableness on which a general average distribution is based.

Even if there is no apportionment to be made, the rules relating to particular costs
of preventive measures must also solve most of the questions which arise in general
average, viz. the degree of danger required in order for a measure to qualify as a
salvage act, what sacrifices are recoverable and how to calculate the compensation.
However, it would not be very practical to have a detailed regulation of these
questions with a view to the particular costs of preventive measures. Hence, in the
cases which are of the greatest practical importance, viz. measures taken to avert or
minimize the loss of a ship in ballast, the relevant parts of the general average rules
are applied. Thus, hull conditions normally provide that costs involved in measures to
avert or minimize the loss of ships in ballast shall be recoverable in the same cases and
to the same extent they would have been recoverable if the ship had carried a cargo
and a regular general average adjustment had to be made. This also prevents the
covering of costs of preventive measures from varying, depending on whether the ship
is carrying a very small cargo or is sailing in complete ballast. Hence, if sacrifices have
been made in order to save a ship in ballast, this may be deemed an «assumed general
average», a term adopted by the Plan, In other words, the general average rules ha\«e
here been made an integral part of the insurance conditions.

In P. & I. insurance the problems in connection with costs of preventive measures
are of such a specific nature that they are subject to special regulation in the P. & 1.
Rules.

The general average rules are hence to a large extent decisive for the insurer’s
liability for particular costs of preventive measures. But the application of the rules
also works the other way around, which means that the particular claims rules have
been given a wide application in situations which should normally have becn subject
to a general average adjustment. Admittedly, the general average rules contain a
complete regulation as to the calculation of and compensation for damage to a ship
resulting from measures {0 avert or minimize the loss, but these rules are not
up-to-date and, furthermore, experience has shown that a general average adjustment
takes longer than a corresponding claims settlement under the insurance conditions
would have taken. It is therefore customary to incorporate a provision in the hull
conditions to the effect that the assured is entitled to demand settlement for general
average damage 1o the ship as if it were particular dumage, without having to wait for
the general average adjustment. This implies that particular damage excepted from
cover and new for old deductions become applicable. The insurer is subrogated to the
assured's rights vis-a-vis the co-interests in the general average and will in turn receive
the contribution which the assured should have received. However. certain difficulties
arise due to the fact that the cluims amounts may differ according to the general
average rules and the particnlar average rules. These difficulties have now been solved-
in different ways,

When the insurance cenditions centain a deductible clause it is also customary to
stipulate that damage caused by measures to avert or minimize the loss shall not be
regulated by the clause. The point of view is that the assured should institute measures
to averl or minimize the loss without being restricted in his decisions by the thought
that he may have to cover a substantial deductible himself. New for old deductions,
however, are provided for in the general average rules and the new for old deductions
agreed on for particular damage are therefore applied when a claim for general
average damage is made direct to the insurer under the particular average rules
contained in the insurance conditions.

The Plan is based on this traditional system. The rules have therefore inevitably
become complex. They are compiled in this subdivision and have been simplified in
so far as possible

§ 68. Particular measures to avert or minimize the loss
This paragraph corresponds to § 36, subparagraph 1, first and second sentences,
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of the 1930 Plan, Hull Policy AS, Nos, | and 3, § 23 of the P, & 1. Rules, and section
53, subsection 1, ¢f, section 52, subsection !, of ICA.

This paragraph indicates the general basic principle regarding the insurer's
liability for particular costs of preventive measures. It is applicable in all cases where
it does not depend on the general average rules whether or to what extent costs of
preventive measures are recoverable. 1t is thus never applicable where measures to
avert or minimize the loss have been instituted in order to save a ship which is in
impending danger of suffering a serious and extensive casualty, regardless of whether
the ship is carrying a cargo or is in ballast. As mentioned in the introduction to this
paragraph, the general average rules shall always be applied in this connection. This
limitation is expressed in subparagraph 2 (a} of this paragraph.

Hence, the provision is first and foremost applicable in connection with measures
aimed at averting a liability which is covered by the insurance. In hull insurance the
general average rules will admittedly often be applicable also in this connection in
that a measure aimed at averting collision liability will as a rule also be aimed at
averting a causalty which may result in the loss of ship and cargo. But if the measure
is exclusively aimed at averting a liability, which the hull insurer would have had to
caver, cf. Chapter 13 of the Plan, liability for costs involved in the measures to avert
or minimize the loss must be decided on the basis of this paragraph.

In hull insurance the provision must also be applicable if the peril was not of such
qualified lorce as to make the generul average rules applicable, but where it is an
established fuct that damage has been averted for which the insurer would have been
liable. An example could be the costs involved in preventing a crane on the quay from
failing across the deck, or in bringing a ship atloat which has run aground in a canal
provided it is obvious that there is no danger to the safety of the ship.

In P. & L insurance the provision conclusively decides what costs of preventive
measures are recoverable, but in this connection should be noted the special limitation
of recoverable losses provided in § 245.

A main problem in applying the paragraph is drawing the line between the
meusures which are in the nature of measures to avert or minimize the loss for which
the insurer is Hable, and the measures which the assured must take at his own expense
as part of the general duty to secure and safeguard the subject-matter insured. The
problem has been dealt with thoroughly in Bugge: «Sjpassuranderens ansvar for
redningstiltak» {The Murine Insurer’s Liability for Measures to Avert or Minimize the
Loss) (The Norwegian Insurance Law Association’s publication No. 27). The
corresponding problem obviously also arises in general average, and here the sclution
is based partly on detailed provisions, partly on established average adjuster practice.
Accordingly support for the selution will often be found in an analogy from general
average law. The following presentation is not meant to be complete, but merely brings
out a number of relevant elements:

(1) As costs of preventive measures, or as the Plan puts it: «loss through measures
to avert or minimize» the loss, are only recoverable losses which the assured has
incurred through wilful, damage-feasant acts by the assured or someone who is acting
on his behalf for the purpose of safegnarding his interests. Damage caused by natural
forces or by third parties are only recaverable under the general claims rules contained
in the insurance conditions. However, the intent does not necessarily have to commprise
the entire loss, provided the causal relation between the loss and the measure taken
is fairly reasonable.

(2) In order for a loss to be covered by the rules relating to measures to avert or
minimize the loss it must have been incurred for the purpose of averting or minimizing
a loss which is covered by the insurance. But it is not necessary that the person causing
the loss is clearly aware of the fact that he is safeguarding the insurer’s interests; it is
sufficient that he acts with the intention of averting the actual loss. Hence, the insurer
will be liable under the rules relating to measures to avert or minimize the loss, even
if the loss was caused by a third party whao did not know that an insurance had been
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taken out for the subject-matter he attempted to sulve, or by the assured himseil in
cases where he was not aware of the fact that he had cover against the loss he was
attempting to avert.

In § 23, subparagraph 2, of the P. & 1. Rules it was specifically emphasized that
the insurer is not liable for «costs incurred to avert or minimize a liability or a loss
which it turns out is or would have been of no concern to the Association. This
limitation is in a way superfluous, as it is implicit in the requirement that the purpose
of the act must be to avert a loss for which the insurer is liable. The decisive point is
whether the insurer under the insurance conditions would have had o cover the loss
which it was attempted to avert, not the conceptions which the assured or any third
parties might have formed in this respect. However, their subjective conceptions may
become imporiant in a different way, cf. below under (5).

(3) In order to be deemed a salvage act a casualty must either have occurred or
there must have been imminent danger of it occurring. The first alternative poses no
problems. However, it is very difficult to indicate the depree of danger required to
justify the assured taking measures to avert the danger at the insurer’s expense,
Normally an increase of the general maritime risk will not give the assured such a
right, unless something else has occurred at the same time which can only be averted
by extraordinary measures, cf. in (4) below. In general average law this principle is
reflected, inter alia in the fact that the insurer is not liable for any extra consumption
of bunkers or any other costs involved in heaving to or putting into a port for refuge
during a violent storm, unless an accident or the like has occurred which may
endanger the ship's seaworthiness during the [urther vovage.

(4} Tn addition to the impending danger it is also required that the assured or a
third party has taken measures of an unforsesable or extraordinary nature. Whether
the measures are of such a nature must be decided in relation to «the ship’s voyage,
the nature of the cargo and the conditions existing at the commencement of the
voyagen, cf. § 23, subparagraph 3, of the P. & I. Rules, which has in this respect served
as a mode! for the wording of the paragraph. A loss which arises through an ordinary
and foreseeable use of the ship and her equipment is not recoverable, and the same
applies to such expenses as the assured must have expected could accrue during the
voyage. It is difficult to give any more detailed guidelines: the decision must in each
specific case be made taking into consideration judicial tradition. As regards P. & 1.
insurance the limitations contained in § 243 are based on this principle.

(5) 1t is further required that the measures «in the circumstances existing at the
time they were taken, can be considered justifiable». This limitation is more or less a
safety valve for the insurer and is of very little practical importance. It is obvious that
the assured must be allowed a wide margin for miscaiculations when the casualty is a
fact or there is imminent danger of a casualty. In this connection reference is made to
§ 54, according to which gross negligence is required on the part of the assured to
entitle the insurer to invoke a neglect of the duty to avert or limit the loss.

Whether or not the measures were justifiable must be evaluated in the light of the
situation as it appeared to the assured at the moment of danger. That the subsequent
course of events proved him wrong is therefore in principle irrelevant. 1t is thus not a
requirement that the situation in actual fact justified preventive measures; the decisive
point is that the assured believed the situation to be so serious. However, it is obviously
a condition that the assured has shown reasonable diligence. If he misjudged the
situation, his conduct must be evaluated under the rules contained in Chapter 3,
Subdivision 5, on casualties caused intentionally or negligently. If he has misjudged
the situation by gross negligence his claim may thus be reduced or lapse altogether
under § 56.

Measures to avert or minimize the loss will very often be instituted by others acting
on behalf of the assured, especially the Master and other members of the crew. If they
take measures, which must in the existing situation be considered unjustifiable, this
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will normally be faults committed by the ship's Master or crew in connection with
their service as seamen, against which the assured is covered under § 39. The insurer
must also normally accept liability if the misjudgment is attributable to a third party,
who on his own initative intervenes for the purpose of safeguarding the assured’s
interests. As for the damage 10 the ship caused by the measures to avert or minimize
the loss, this consideration must be absolutely decisive. If on the other hand the
assured has incurred Hability cr some other cost through a measure which was quite
obviously taken on the basis of an unjustifiable misjudgement on the part of the crew
or a third party, the possibility that the limitation contained in this paragraph will
acquire independent importance cannat be ruled out.

§ 23, subpuragraph 2, st sentence, of the P. & 1. Rules established explicitly that
the insurer covered the loss «even if they (the measures) were unnecessary for averting
or minimizing liability». This limitation is superfluous alongside the requirement that
the measures to avert or minimize the loss must have been «justifiable», in view of the
fact that it is clear that the justifiability shall be evaluated in the light of the situation
in which the assured and his crew were when the measures were taken,

(6) Tt is further irrelevant whether it is the assured himself, his own employees or
a third party who instituted the measures to avert or minimize the loss.

{7) It is also irrelevant whether the measures fail to bring about any result. The
insurer shall in any case cover both the costs incurred in connection with the meysures,
and the loss, even the attempt to avert it was not succesful. in vain attempied to avert.
The only limitation of the insurer’s liability in this relation is that the measures must
be considered «justifiablen, cf. above under (5).

{8) The provision that the insurer is liable for costs incurred by unseccusful
measures to avert or minimize the loss leads to another special rule, viz. that the costs
are covered, even if this means that the sum insured is exceeded. The insurer is thus
liable for costs incurred by preventive measures in addition to compensation for
damages which consumes the entire sum insured. This rule is laid down in § 80.

{9) Finally, the special rule relating 10 fosses resulting from preventive measures
applies that in this connection the insurer is liable for all kinds of losses, not only
those that are recoverable under the rules of the Plan and the various insurance
conditions, The point of view is that the assured shall be held harmless for all losses
he sustains through the preventive measures. Hence, the insurer is liable for any
damage to the subject-matter insured or to any other objects belonging to the assured,
for any cost and any liability he incurs vis-a-vis a third party. However, also here the
limitation contained in § 63 applies, cf. subparagraph 2 (b) of § 68. The losses which
§ 63 exempts from the insurer’s scope of cover are normally of such a vague nature
and their extent so difficult to establish that it might lead to major practical difficuities
to impose liability on the insurer for such losses where they were connected with a
measure 10 avert or minimize the loss.

{(10) Another limitation which has at times been established in practice is that the
loss is not recoverable, unless «a real sucrifice» has been made. If the objects, which
have been damaged or lost through the measure to avert or minimize the loss, wounld
in any circumstances have been destroyed, it has been held that the assured had not
suffered any «loss» for which he could make a claim against the insurer. This point
of view was adopted in ND 1918.513 NH Vega and ND 1947.122 Bergen Justi, but
rejected by the Danish Supreme Court in ND 1917.512 Ran, see also Selfmer in AfS
4.72 tf. Current law is probably that the assured cannot claim compensation under the
special rules relating 10 measures to avert or minimize the loss for an object which at
the time it was sacrificed was exposed to a special danger, which would have resulted
in it being lost, regardless of what huppened to the ship.

As mentioned above, it follows from this principle that the insurer is liable for all
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losses In connection with measures to avert or minimize the loss, that the losses are
also covered without a deductible, ¢f. § 189, subparagraph 3. However, new for old
deductions shall be calculated according to the Plan if the insurance is taken out
«subject to new for old deductions».

As regards the extent of the losses which are recoverable under the basic rule
relating to measures to avert or minimize the loss, the Plan represents a widening of
the cover in relation to the previous system. Under the Hull Policy A 5 No. 3 damage
resulting from sacrifices, which are neither recoverable in general average, nor were
made for the purpose of saving a ship in balast, is only recoverable if the damage in
question was also recoverable as particular damage under the insurance conditions .
This rule was very rarely applied in practice and could lead to unreasonable results.
It has therefore been abandoned.

§ 69. Loss throngh measures relating to several inferests

This paragraph corresponds to § 36, subparagraph 3, of the 1930 Plan.

As mentioned in the introduction to this subdivision it is conceivable that
preventive measures are aimed at saving several interests without the rules relating to
general average being applicable, Tn that event a proportionate apportionment of the
loss shall be effected among all the parties who have henefited from the measures, in
conformity with the general principle on which the general average is based. This rule
will e.g. become applicable if the ship is in ballast and an insurance has also been
taken out in respect of the supplies on board. Tn that event a loss occasioned by
measures taken to save the ship and her equipment shall be apportioned between the
hull insurer and the insurer of the equipment, taking into consideration the value of
the respective interests.

However, there is not complete consistency in the spportionment of a loss under
this paragraph. if the object of a measure is to save the ship, the insurer is Iiable for
the entire loss resulting from the measure, even if the assured, in the event of the ship
being lost, would also have sustained losses which are not covered by any insurance,
Thus, it is not taken into consideration that the ship is valued at a lower amount than
her market value {cf. below under § 70). Nor is the assured debited for that proportion
of the loss which in the event of an apportionment would have fallen on his uninsured
income interests. If a liability, which is covered by the insurance, has been averted, the
fact that a deductible was agreed on, which would have meant that the assured would
have had to pay part of the liability himself, shall not be taken into consideration.
These and similar limitations in the principle of apportionment are based on the
traditiens of insurance iaw, and it is not the purpose of the Plan to make any changes
in this respect.

Special problems arise in connection with preventive measures, the purpose of
which is to avert partly liability which the P. & 1. insurer would have had to cover, and
partly liability or damage for which the hull insurer or ancther insurer would have
been liable. The most practical example is the averting of collision liability. Such
liability will under the rules contained in Chapter 13 of the Plan be covered by the
hull insurer to the extent it does not exceed the sum insured and does not concern
personal injury, loss of life or other types of losses which are specifically exempted in
§ 194. The liability which is not covered by the hull insurer {or, if appropriate, the
hull-interest insurer) will be covered by the P. & 1. insurer. Most important is liability
for personal injury or loss of life. Where measures have been take to avert a collision,
it will often be possible with a high depree of certainty to establish that liability has
been averted for the hull insurer as well as for the P. & 1. insurer, but as a rule it will
be very difficult to establish the extent of liability each of the insurers would have had
L0 CoVer.

In order to solve the difficulties which this uncertainty creates for the
apportionment of the claims, the committee considered introducing a modification of
the general principle of a proportionate apportionment. The rule provided that each
of the insurers was to be liable for a specific tvpe of loss. The P. & 1. insurer was liable
for the loss which consists in the assured being held liable for personal injury or loss
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of life, while the other insurers — first and foremost the hull insurer — covered losses
to the assured’s property and liability for damage to material assets. Hence, there was
no question of any proportionate apportionment. However, the Committee decided
that the rule was not very expedient. Tt would transfer a substantial part of the liability
for the measures to avert or minimize the loss (in «commeon situations» of this nature)
to the hull insurer, in as much as a measure to avert or minimize a loss would probably
rarely result in personal injury or loss of life. Hence, as previously, it should be
attempted to reach a solution on the basis of «the threatened interests» by an
apportionment of the costs of preventive measures between the P. & L. and the hull
1INSUTETS.

§ 70. General average

This paragraph corresponds to § 35, Nos. 1 and 3. of the 1930 Plan, and secticns
64 and 65 of ICA.

As mentioned in the introduction to this subdivision, the insurer will very often
be Hable for losses incurred in measures to avert or minimize the loss in the sense that
he covers the general average contribution imposed on the assured. As in connection
with the particular measures to avert or minimize the loss it is a condition that the
general average act is made with a view 1o a peril which is covered by the insurance.
If the measure is taken in order to avert war perils, the war-risk insurer will thus be
liable for the contribution. However, it is not required to verify whether the insurer
would have been liable for every loss the preventive measures, which entitle the
assured to compensation in general average, were meant to avert. The hull insurer is
thus also liable for the contribution which the assured is called on to pay to cover the
socalled «common-benefit» expenses, despite the fact that they are not aimed at
averting any loss which is covered by the hull insurance. Hence, ance a general
average adjustment shall take place, it is considered as an entity in relation to the
insurer. In the event of a pure T.L.O. insurance under § 152, however, it must be
verified whether there was any risk of a total loss when the general average act was
undertaken, and the contribution shall only be paid in so far as it covers losses in
connection wilth measures to avert a total loss.

The contribution is recoverable on the basis of a legal average adjustment. In
connection with minor casualties the insurer will often agree to an informal general
average apportionment which is not drawn up by an average adjuster. Under § 35, Nao.
I, subparagraph 2, of the 1930 Plan the general average statement had to be drawn
up in accordance with current rules of law, or the York-Antwerp Rules, if it had been
agreed that the latter rules were to apply. According to the new Plan the general
average statement may also be drawn up in accordance with other conditions which
must be considered customary in the trade in question, ¢f. alsc section 65 of ICA.

Under § 35 No. I, subparagraph 2, of the 1930 Plan the contribution was (o be
paid on the basis of the general average statement, even if the contribution value was
higher than the insured value of the interest. This rule has been maintained, cf.
subparagraph 1, last sentence of this paragraph.

§33 No. 1, subparagraph 3, of the 1930 Plan, contained rules relating to the
assured’s obligation to safeguard his interests during the general average adjustment.
The necessary rules in this respect follow from the assured’s general duty to maintain
and secure the right to claim against third parties, cf. § 99, The other rules contained
in the 1930 Plan relating to the revising of incorrect average ajdustments etc. were not
very practical and have been deleted.

Subparagraph 2 of § 70 corresponds to § 35 No. 3 of the 1930 Plan. If the assured
(normally the shipowner) is liable to the other interested parties for the event which
has made the general average act necessary, he cannot claim contributions from those
parties. This applies e.g. if the ship must be considered unseaworthy in relation to the
cargo, or if she has deviated from the route she was assumed to follow under the
contract of affreightment, However, the gravity of the assured’s conduct will rarely be
such as to result in his forfeiting his right to compensation [rom the insurer under the
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insurance conditions as well. This will only be the case if the unseaworthiness was of
such a nature as to threaten the safety of the ship, cf. § 45, or the deviation has taken
the ship outside the trading limits agreed on for the insurance. Where the assured has
thus maintained his rights vis-a3-vis the insurer, the traditional solution is to impose
on the insurer liability for the losses which must be considered incurred in order to
save the interest insured. The Plan maintains this solution. Hence, the insurer will be
liable for the proportion of the loss which would have fallen on the assured in the
event of a general average adjusiment. The loss suffered by the assured by his right to
claim general average contribution from the cargo being lorfeited will normally be
covered by the P. & 1. insurer, cf, § 229,

According to § 35 No. 4, subparagraph 2, of the 1930 Plan, the same principle was
to apply where the measures to avert or minimize the loss had resulted in damage o
or loss of the actual subject-matter insured. The fact that the assured had committed
a breach of 4 contract of affreightment in this way resulted in his obtaining only
partial cover under the hull insurance of the huli damage which the ship sustained
through the measure to avert or minimize the loss. Liability for the remaining part of
the loss was transferred to the P. & L. insurance. This solution is not natural. Provided
the assured has not disregarded the insurance contract in such a manner that his cover
is reduced or torfeited, the hull insurer should provide full cover for the damage which
the ship sustains, regardless of whether the damage is due to measures to avert or
minimize the loss or has arisen by way of an accident. § 72 of the Plan, which gives
the assured an unconditional right to claim compensation for damage to or loss of the
subject-matter insured under the rules relating to particular loss, will therefare prevail
over this paragraph and give the assured right to full compensation. The limitation
rule contained in subparagraph 2 will first and foremost have a bearing on salvage
awards, port-of-refuge expenses and «common-benefit» expenses.

Where a salvage award has been incurred for a ship carrying a cargo this amount
will sometimes be apportioned twice, first during the salvage-award case and
subsequently in connection with the general average adjustment. These
apportionments may differ frem each other, in view of the fact that the contribution
values may differ from the values of ship and cargo respectively which were relied on
in the salvage-award case. In the final settlement between ship and cargo the ensuing
general-average apporticnment will normally be decisive. During the revision work the
question was raised whether a special rule should be issued stipulating a duty for the
insurer to pay the proportion of the salvage award which the ship is ordered to pay
in the salvage-award case. However, no such rule has been introduced in view of the
possibility of resorting to the rule relating to payment on account contained in § 90,

Where the insurer is liable to the assured for a loss which is also covered by the
contribution from the other interested parties, he will be subrogated to the
contribution ¢laim to a corresponding extent, ¢l. § 96. Whether or not any coniribution
claim exists will often depend on whether the owner of the cargo has accepted
persenal liability when the goods are delivered to him (signed average bond). § 20 No.
6 of the P. & [. Rules made the insurer’s liability subject to the objective condition
«that an average bond has been given», whereas § 35, No. 2, subparagraph 1, 2nd
sentence, and No. 4, subparagraph 2, 1st sentence, must presumably be interpreted to
mean that the insurer was only entitled to refuse to indemnify the loss if the assured
{or his employees) could be biamed tor the fact that no average bond had been
obtained. Under the Plan the hull insurer will in this respect have to resort to § 99,
whereas a special rule has been given for the P, & [. insurance in § 229, subparagraph
2.

§ 71. General average apportionment where the interests belong to the same person

This paragraph corresponds to § 35 No. 5 of the 1930 Plan.

This provision is necessary in order to implement the apportionment among the
insurers with whom the assured has taken out his insurances. For the interests which
are uninsured the assured shall bear his proportionate share himself.
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§ 72, Damage to and loss of the subject-maiter insured

This paragraph corresponds to § 35, No. 4, of the 1930 Plan, and section 66 of
1CA.

As mentioned in the introduction to this subdivision, general average damage in
the relationship between the insurer and the assured is often regulated as if it were
particular loss. This may be desirable for the assured for two reasons: Either to avoid
having to wait for a general average adjustment which takes a long time, or because
the rules relating to particular loss lead to a more favourable financial result for him
than the general average rules. § 35, No. 4, of the 1930 Plan therefore gave the assured
a right to choose, but laid down fairly strict limitations for the exercising of this right.
It was a condition that the assured had not forfeited his right to claim contributions
from the other interested partizs, and he was also required to notify the insurer of his
decision within 30 days from his having learned about the casualty.

In view of the fact that under § 90 the assured has a right to demand payment on
account from the insurer, the fact that it often takes a long time to get the average
adjustment will not motivate a right to choose. On the other hand, it happens that the
compensation for the general average damage to the ship differs, whether it is
calculated in accordance with the general average rules or under the insurance
conditions. There is reason to give the assured the advantage of the best of these
settlements, and the Plan does not maintain any of the formal limitations contained
in the 1930 Plan. The condition that the assured has not forfeited his right to claim
contributions from the other interested parties has been deleted on the grounds
indicated above under § 70, Nor is there any reason to demand that the assured must
make his decision within a certain time-limit, because he should have the advantage
of the settlement which proves to be the most favourable when the general average
adjustment has been caompleted. Hence, according to the Plan the general average
damage is recaverable in accordance with the rules relating to particular loss if such
a settlement leads to a result which is more advantageous to him. Even if this might
entail somewhat more work for the insurers as compared to earlier practice, the
Committee held that this additional work was not so extensive as to outweigh the
advantage it represents for the assured always to have the right to demand the most
favourable settlement. In practice the easiest way of effecting the settlement is for the
assured to receive a payment on account when the general average damage has been
repaired, in view of the fact that the final settlement will not be made until the average
adjustment has been completed. However, it is also possible after the repairs have
been carried out toissue an ordinary claims statement, which may become subject to
revision at a later stage.

When applying these rules the various forms of hull damage to the ship must be
considered collectively to the extent they are attributable to one and the same general
average act. The assured cannot demand that some damage shall be recoverable under
the general average rules and other under the particular rules. In the event of a
particular settlement it is therefore necessary to apply both the limitations with regard
to the recoverable losses in § 176 and any new for old deductions agreed on. (As
already mentioned, no deductible shall be calculated.) On the other hand it is possible
that the deductible rules in general average are less advantageous to the assured than
the rules concerning particular loss, but that in return a general average adjustment
will give him compensation for a number of the losses excluded in § 176,

Far the losses, which are not comprised by this rule — in other words salvage
awards, «common benefit» expenses and other costs — an ordinary general average
adjustment must take place. The insurer shall thus be liable for the portion of the costs
which is covered by the assured’s contribution to these costs, and furthermore the
assured must claim the other interested parties for their contribution However, also
here the assured is entitled to payment on account of his own contribution in
accordance with § 90.

§ 73. Assumed general average
This paragraph corresponds to the Hull Policy A 5 No, 2.
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As mentioned in the introduction to this subdivision, the general average rules
shall also apply when measures have been taken to save a ship in ballast. In
accardance with earlier practice concerning the Hull Policy A § No. 2, the rules
contained in this paragraph also apply to losses incurred in order to complete the
ballast voyage without this qualifying as a saving of the ship, e.g. expenses aceruing
during the ballast voyage where the ship has put into a port for the purpese of carrying
out repairs necessary for the safe completion of the voyage. The general average rules
become decisive both for the question whether the degree of the peril was sufficient
for the assured’s sacrifices to be recoverable, and for the question as to what sacrifices
are recoverable. As mentioned above, the Plan has for such a situation introduced the
term «assumed general average»,

When calculating the compensation the same rules shall be complied with as if the
ship had carried a cargo. As far as hull damage is concerned, the assured shall receive
settlement in accordance with the rules which altogether give the most favourable
result for him, whereas the settlement for other losses shall be in accordance with the
general average rules.

As mentioned earlier, what is achieved by applying the general average rules to
measures to avert or minimize the loss [or ships in ballast is that the cover will be the
same regardless of whether the ship is carrying a smail cargo or is sailing completely
empty. However, in practice this principle is not carried into effect in full. Under the
Hull Policy there were certain limitafions to the assured’s right to claim costs incurred
in preventive measures for a ship in ballast covered under the general average rules.
In general average the shipowner shall receive compensation for a proportion of the
time loss during the final repairs of the damage, of. the York-Antwerp Rules XI.
Under the Hull Policy A 5 No. 2, 4th sentence, the assured was not entitled to this
advantage when final repairs of damage, which the ship has sustained while in ballast,
are carried out, and that rule is maintained in subparagraph 2, 1st sentence, of this
paragraph. According to established practice the limitation does not comprise any
waiting time before repairs are commenced, whereas waiting time arising during
repairs because necessary parts are missing is comprised. Similarly, the special rules
relating to commission and interest applicable in general average are made invalid, cf.
the Hull Policy A 5 No. 2, 6th sentence, and subparagraph 2, 2nd sentence, of this
paragraph. Furthermore, subparagraph 2, Ist sentence, explicitly provides that the
insurer shall not be Jiable for costs in substitution of the costs which are here excluded
from the cover. The fact is that in practice it used to be assumed that such substitution
costs were to be paid by the insurer. The idea was that the exclusion rule relating to
crew's wages and maintenance was to be construed restrictively, and consequently, the
basic rule that the insurer was liable 4s in general average had to be applicable to the
substitution expenses. The Committee found this interpretation of the Hull Policy A 5
No. 2 to be incorrect, but in view of the fact that it followed from 30 years’ estublished
practice, it was decided that an explicit provision was appropriate.

The Hull Policy also prescribed several limitations in the right to claim for damage
infHcted on a ship in ballast with a view to saving her. The limitation corresponded
to § 176 (I} and (m), in addition to a limitation regarding loss of bunkers etc., which
is mot included in the Plan’s particular claims rules. These limitations have been
deleted.

Subdivision 3
Indemnity in respect of assured’s liability to third parties

§ 74. Principal rute
This paragraph corresponds to § 37 of the 1930 Plan. Strictly speaking, this
provision is superfluous alongside § 5.
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§ 75. «Cross liabilities»

The 1930 Plan does not contain any provision which corresponds to this
paragraph. However, the principle laid down in this paragraph is in accordance with
certain customary Norwegian marine insurance law, cf, Breekhus in A[S 4.468 —69 with
references.

The greatest practical importance of the principle is in connection with collision
settlements. This is best {llustrated by a somewhat stylized example:

The insured vessel A has collided with vessel B, the blame fracticn is one half.
A’s hull damage is 300, the time loss 120, a total of 420, B’s loss totals 350. The
settlement between the ships under section 220, subsection 2, of the Norwegian
Maritime Code can be drawn up in two ways. Une could either say that the total loss
is 770, that each of the parties shall bear one half, i.e. 385, and that this is achieved
by the ship having sustained the smallest loss, B, pays 35 to A, Such a single-liability
settlement resulits in a single claim. Or A could aiso be held liable to pay half of B's
loss, i.e, 175, and B 1o pay half of A%s loss, i.e. 210. These two claims are set off against
cach other with the result that B must pay the balance of 35 to A. This is the
cross-liability settlement.

Tn the relationship between the parties the result will be the same whether one or
the other principle is followed. In the ensuing settlement between the individual
shipowner and his insurers the choice between the two methods of settlement will be
of great importance. The reason for this is that the indemnity obtained from the other
ship (B) shall often to a greater or lesser extent be credited to other persons than those
who shall bear the liability for the damage to the other ship {B). The indemnity from
ship B shall, in so far as loss of time is concerned, fall to the shipowner (if appropriate,
the insurer against loss of time, of. Chapter 20}, whereas the indemnity for hull damage
shall normally be divided proportionately between the hull insurer and the owner, cf.
§ 96, subparagraph 2. Ship A’s liability to ship B, however, shall as a rule be covered
in its entirety by the hull insurer, cf. Chapter 13 (sometimes the P. & 1. insurer will
also come into the picture, see below). If the settlement between the owner and the
insurer is based on the cross-liability principle, it is the gross liability amounts before
the set-off which shall be debited and credited respectively under these rules. If on the
other hand the single-liability principle is adopted, there will be only one amount, the
liability balance, to apportion. If the balance is in the oncoming ship’s favour, it shall
be debited to the hull insurer as liability insurer. I it is in the insured ship’s favour,
it shall be divided praoportionately between the owner and the huli insurer. Seen in the
light of the cross-liability settlement the single-liability settlement may lead to the
result that a claim from A for damages against the oncoming ship {B), which ought to
benefit cne person, e.g. indem nity for loss of time payable to-the owner of A, i5 used
as a set-off to cover A’s liability to the other ship (B) which, under the insurance
conditions, ought to be wholly covered by ship A's hull insurer.

If we assume in the above example that A’s hull insurer indemnifies A’s hull
damage with 240 and that A has to pay the outstanding 60 himself, plus the loss of
time of 120, a cross-liability settlement of the collision liability between A and his
hull insurer will be as shown in Table 1.

In connection with a single-liability settlement there wil] be only one amount, viz.

the balance of 35 in A’s favour, which shall be divided proportionately between A and
his hull insurer. As A’s total loss was 420 this means that the indemmity from B gives
a refund of 35/420 = 1/12, and we get the settiement as shown in Table 2.
There can be no doubt that the cross-liability settlement is preferable; it gives the
shipowner the precise refund from the other ship indicated by the blame fraction. By
the single-liability settlement the refund is reduced, in our example from 1/2 to 1/12,
despite the fact that the other ship is held lizble for one haif of the loss.

The collision settlement will sometimes also affect the P. & L. insurer; In the first
place where the liability against the other ship exceeds the hull insurer’s maximum
liability, cf. § 196. Secondly, in the event of socalled indirect person and cargo liability,
For personal injury caused by a collision in a both-to-blame-case both ships are jointly
and severally liable, cf. section 220, subsection 3, of the Norwegian Maritime Code.
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Under American law the same applies to liability for cargo damage. 1t is therefore
conceivable that the oncoming ship B must pay indemnity for personal injury, or for
damage to the cargo on board the carrving ship A, and that B in the settlement with
A charges A for half of the indemnities paid. As for ship A, she may have sustained
far greater damage in the collision than ship B so that a settlement of the hull damage
alone would give a substantial surplus for A. However, this is wholly or partly
counterbalanced by ship B's reimbursement claim in connection with the persenal
injury or cargo damage claims. The final balance which emerges in the external
settlement must also here be broken down into claim and counterclaim in accordance
with the cross-liability principle, in view of the fact that the indirect liability for
personal injuries and damage to the insured ship’s own cargo shall be imposed on the
P. & L. insurer, cf. § 194, subparagraph 2 (b}, {¢) and (h} and §§ 225 and 226. See also
Brekhus, Lec. pages 48297,

Table 1 A’S huit A B and or

insurer B's insurers
Hull damage 240 60
tess 1/2 refund from B —120 - 30 150
120 30
Loss of time 120
less 1/2 refund from B — 60 60
60
Liability for 172 of B's loss 175 —~175
Final total charge 295 90 33
Table 2 A'S hull A B and or
insurer B's insurers
Hull damage 240 60
less 1/12 refund from B - 20 - 3 25
220 55
Loss of time 120
less 1/12 refund from B — 10 10
110
Liability to B 0 0
Final total charge 220 165 35

Special difficulties arise where one or both of the colliding ships limit their
liability. In the relationship between the ships the limitation will according to the laws
of most countries be effected on the liability balance, in other words on the basis of
the single-liability principle, cf. the Limitation of Liability Convention of 1957, Art. 1
(5), and the Maritime Law Committee’s draft of a new section 254, subsection 4, of the
Maritime Code. In consequence hereof the calculated gross lability will not
correspond with the balance which is in actual fact paid, and the normal cross-liability
settlement in the relationship between the shipowner and his insurers will not be
correct. In English marine insurance law, which is based on cross liability as the
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principal rule, this has led to a switch to single liability as soon as one of the involved
ships limits her liability, ¢f. 1.T.C., Hulls, No. 1. However, this solution results in an
unfortunate discontinuity. An insignficant increase in liability, making Hmitation
applicable, may result in a very substantial reduction of the reimbursement of the
owner's loss of time, Danish and Norwegian practice has instead adopted an adjusted
cross-liability settlement in the limitation cases by reducing the largest gross amount
of liability in the insurance settlement by the same amount by which the liability
balance in the external settlement has been reduced as a result of the limitation, rule,
see further Braekhus Lc., pages 469 — 82 und 497 ff. This method ol settlement was also
approved by the Norwegian Supreme Court in the Fernstream case, ND 1963.75, In
arder to prevent this question from causing dispute in the future, it is expressly stated
that the settlement shall be made on a cross-liability basis, also in limitation cases. For
the sake of clarity the last sentence of the paragraph specifies how the settiement shall
be effected when the limitation is applied to the liability balance. .

Cases causing mutual damage and liability which affect the insurance settlements
do not occur only in counection with collisions between ships, even though it is
probably the collision cases which are predominant, The cross-liability principle must
also be applied in a case such as the following: A cargo of slimes which is carried by
the insured ship becomes liquid: the ship, which does not have the necessary
longitudinal bulkheads, takes a list and ends up turning over and geing down. The
accident was due partly to negligence on the part of the cargo owner: he has failed to
say that the slimes were of a particularly difficelt type, partly to negligence on the
part of the ship: even when carrying ordinary slimes the ship should have had
longitudinal buikheads, In the claims settlement the cargo owner's (partial) liability for
the less of the ship will to some extent be offset by the owner’s {partial) liability for
the loss of the cargo. In the ensuing insurance settfement the balance must be broken
down as follows: the indemnity which the cargo owner pays for the loss of the ship
falls to the hull insurer, while the indemnity to the cargo owner for the loss of the
cargo must be paid by the P. & 1. insurer.

In the above it is assumed that both the assured’s own loss and liability to third
parties are covered by insurance. However, the cross-liability principle must be
applied, even if it is only the assured’s own loss or only the liability which is insured.
The individual insurer’s liability shall not depend on how the assured has covered his
other interests. For this reason the application of the cross-liability principle has been
specifically authorized with & view to lability insurance in this paragraph and with a
view to the apportionment of claims for damages in § 96, subparagraph 1, 2nd
sentence.

§ 76. Unusual or prohibited terms of contract

This paragraph corresponds to § 78 No. 1, subparagraph 2, [st sentence. and No.
2, subparagraph 2, of the 1930 Plan, and §26 No. 3 of the P. & 1. Rules.

The extent of the liability covered by the P. & L. insurer will to a very great extent
be influenced by the agreements which the assured has entered into, in particular
concerning the carriage of cargo and passengers. The collision liability, which the hull
insurer covers, will usually have been incurred vis-a-vis a third party with whom the
assured does not have any contractual relationship. However, also here the assured's
contracts may be of significance, especially in connection with liability to owners of
tug boats or quays, canals and similar installations which the ship has used.

§ 78 of the 1930 Plan stipulated the ahsolute condition that the liability was based
on «general rules of maritime law». As mentioned under § 15 this criterion is
unfortunate, as it will be very difficult to describe the content of «general rules of
maritime law» isolated from the contractual clauses which are normally used. Under
subparagraph (a) of this paragraph the insurer shall therefore always cover liability
which is based on contractual terms which must be considered customary in the trade
concerned.
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The limitation of liability contained in subparagraph (b) relates to § 51, which
authorizes the insurer to prohibit or order certain contractual forms.

§ 77. Objects belonging to the assured

This paragraph corresponds to § 78 No. 4 of the 1930 Plan and § 20 No. 3 of the
P. & 1. Rules.

If two of the assured’s ships collide, the ships’ hull insurers will cover the damage
they have sustained. If the ships had belonged to different legal entitites, the ship
which was at fault would also have had to cover the other ship's loss of time, new [or
old deductions, deductibles concerning the hull damage and other financial losses
which the owner has suffered because of the collision. This liability would normally
have been covered by the hull insurer of the ship at fault. No such liability can arise
when both ships belong to the same person. The assured will suffer a corresponding
reduction in his cover, and the hull insurer of the ship at fault will not be liable for
loss of time etc. For which he would otherwise have been liable. This is not reasonable
and the Plan therefore prescribes, in conformity with euarlier law, that a fictitious
collision settlement shall be effected between the ships. The indemnity shall be
calculated as if they had belonged to different persons. This socalled «sister-ship rule»
1s customary in international marine insurance.

The same applies where the ship has run into other objects belonging to the
assured, e.g. a quay or pier. The insurer shall here caver the liability which the assured
would have incurred if the quay or pier had belonged to a third party, based on the
view that the insurer’s liability should not be reduced because of the coincidence that
the ship has run into the assured’s own property.

[t is in his capacity of insurer of the ship which would have been held liable that
the insurer cover the assured’s loss of time, new for old deductions etc. concerning the
other ship. The sister-ship rule represents a positive extension of the liability cover and
obviously rules out the possibility thut the insurer may have recourse against the
assured as regards the losses which are recoverable by virtue of the said rule. However,
the sister-ship rule cannot be invoked vis-a-vis an insurer who has only insured the
«innocent» ship, He will only be liable for the ship’s huil damage in accordance with
the contract of insurance.

Another question is whether such an insurer will have recourse against the assured
in his capacity as owner of the ship at fault. Here one must in principle apply the
general rules contained in Chapter 3, subdivision 3, of the Plan relating to casualties
caused intentionally or negligently by the assured. The assured’s own negligence
cannot deprive him of cover, cf. the mandatory rule contained in section 20 of ICA,
which means he can even less lose his cover as a result of simple negligence shown
by one of his subordinates. Il gross ncgligence has been shown in the manoceuvering
of the ship at fault, it must be decided on the basis of the general identification rule
in § 61 whether the insurer shalt have the right to invoke the fault vis-a-vis the
assured. Strong reasons speak in favour of applying the same rules as those in force
where the fault wus committed on board the insured ship, cf. § 59, whereby
identification is thus excluded. If the casualty was caused by a fault in a
manoeuvering by the crew on the ship (uninsured), at fault, recourse claim is theretore
precluded. Recourse will oniy become relevant where gross negligence has been shown
by the owner's management, ¢f. § 56.

If a fault was committed on both the colliding ships, the application of the
sister-ship rule must be «on the basis of the calculated gross liabilities before set-ofl
is effected», cf. § 75.

This paragraph also affects the P. & L. insurer’s liability in respect of damage to
cargo belonging to the assured himself, or collision liability in so far as it exceeds the
amounts covered by the hull and the hull interest insurer. The P. & [. insurer’s liability
for damage 10 the assured’s property is subject to a special limitation, see § 244,

The extended cover under this paragraph applies only to loss of or damage to
other objects thun the insured ship and her supplies and equipment. Damage to such
objects is not recoverable under these rules, cf. § 20, No. 3, 2nd sentence, of the P. &
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I. Rules. To avoid any misunderstanding this is stated expressly in the 2nd sentence
of the paragraph.

A corresponding «sister-ship rule» is applied when the vessel is salved or receives
assistance from another vessel belonging to the assured, cf, § 1359,

§ 78. Determination of the assured’s liability
This paragraph corresponds to § 31 of the P. & I. Rules. Subparagraph 2 of the
paragraph is in accordance with the mandatory rule contained in section 94 of ICA.
The 1930 Plan did not contain any corresponding rule relating to a determination
of the assured’s liability vis-a-vis a third party. However, the provision may also
affect the hull insurer’s collision liability, cf. Chapter 13 of the Ptan.

Subdivision 4
The sum insured as limit of insurer’s lability

§ 79. Principal rule

This paragraph corresponds to §39, subparagraph 1, (st sentence, and
subparagraph 2, of the 1930 Plan, and to section 74, subsection ! of ICA.

This provision is only applied in the types of insurances where a specific sum
insured is agreed on. In P. & I, insurance it is thus not applicable. Under the 1930
Plan both damage to or loss of the vessel and liability to third parties, which the hull
insurer covers, had to be taken into account when determining whether the sum
insured was exceeded. This system might be justifiable as long as the shipowner’s
liability was limited to the owner’s assets at risk in the maritime venture. The sum of
hull damage and third-party liability would then normally not exceed the value of the
vessel in undamaged condition. However, by the Brussels Convention of 1957 the
limitation of the shipowner’s liability has been separated completely from the assets
at risk; the owner shall be liable up te a certain amount per ton, regardless of the fate
of the vessel. A collision which results in total loss of or major damage to the ship and
furthermore substantial liability to a third party, will therefore now relatively easily
shift part of the liability on to the P, & I. insurer. 1n the Plan a separate sum insured
has been stipulated for collision liability along the lines of inter alia English law, cf.
subparagraph 2 of this paragraph and § 196,

The fact that the insurer has «separate» collision liability implies that he does not
cover collision liability within the actual hull insurance sum. Whatever might be left
of the ordinary sum insured after the damage to the ship has been covered shall not
be used to cover liability. The separate sum insured for collision liability has been
fixed at an amount equal to the sum insured under the hull insurance, cf. § 196,

What constitutes «one casualty» must be decided on a case-to-case basis, Where
new damage arises in connection with a casualty, it must be established how
independent the new casualty is, If it is natural to regard the accident as a direct
continuation of the damage which arose in connection with the first casualty, the
whole event must be evaluated us «one casualty». However, if a new event causing
major damage should happen, such as e.g. a grounding, collision or mine explosion
while the ship is being towed to a port following a casualty, the new event will have
1o be regarded as a new casualty in relation to this paragraph.

The question whether one or more casualties have occurred will affect both the
cover of the damage to the ship and the cover of Hability to third parties. Admittedly
these problems are not of any great practical importance in connection with the
damage cover, in that the ship will normally be condemned long before the total repair
costs reach the umount of the sum insured. In this respect the decision of the question
will essentially affect the calculation of the deductible, provided one deductible per
casualty has been agreed, cf. § 189. On the other hand it is conceivable that the ship
collides with several other ships in quick succession, causing losses which in total
exceed the sum insured for the collision liability. Tn connection with such a «series
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of callisions» the natural thing to do will be to relate the solution to the decisien which
is made with regard to the owner’s right to limit his liability externally. If the series
of collisions is regarded as several separate damage feasant events so that the owner
must pay the fimitation-of-liability sum several times, the hull insurer should be liable
with just as many sums insured for collision liability. However, this applies only if the
decision of the question regarding limitation of liability has been made on the basis
of Norwegian law, or at least by a court which relies on similar principles. Hence, the
insurer does not have 1o comply with e.g. an American court decision which stipulates
several «separate occasions» for the more or less openly stated purpose of
counteracting the effect of the rules relating to limitation of liability.

§ 80, Liability in excess of the sum insured

This paragraph corresponds to § 39, subparagraph 1, 2nd sentence, of the 1930
Plan, and section 33, subparagraph 2, lst sentence, of ICA.

This paragraph lays down the principle that the assured, in addition 10 the cover
which the insurance affords him within the limits of the sum insured, 13 entitled to
separate cover of a number of accessory expenses and other losses which the casualty
has caused him. This applies to losses incurred by measures to avert or minimize the
loss, costs in connection with providing security, filing suit against, or defending a
suit filed by, a third party, costs in connection with the claims settlement and interest
on the compensation.

Under § 39, subparagraph 1 a), of the 1930 Plan, the insurer was only liable for
«particular average expenses» which exceeded the sum insured, not general average
contributions. The reason behind this limitation is not clear. If one accepts the
principle that a loss incurred in connection with measures to avert or minimize the
loss is recoverable in excess of the sum insured, there is no need to consider general
average contributions (01 general average damage, if appropriate, which is recoverable
under the particular rules in sccordance with § 72) in any other way than costs
incurred for the purpose of saving one separate interest. That there is a need for
rule to the effect that also general average contributions are recoverable in excess of
the sum insured is shown by the High Court decision in the «Pan» cuse, NI 1955, 45
Eidsivating, where the limitaiion in the 1930 Plan was applied.

Under § 39. subparagraph 1 a, of the 1930 Plan, particular costs of preventive
measures — where they exceeded the sum insured — were only recoverable «ta the
extent the expenses exceed the value of what has been salved». Also as regards that
limitation the grounds are not clear. The limitation has no support in section 33 of
ICA. it is undoubtedly wrong in a case where the causalty has merely caused the ship
partial damage which is repaired for the account of the insurer. In that event it is not
very likely that the loss attributable 1o the preventive measures exceeds the value of
the ship after she has been salved, but nevertheless the full loss should be recoverable
even if it, added to the repair costs, exceeds the sum insured. The rule contained in the
193¢ Plan was also unfortunate where the casualty resulted in a tota) loss or &
condemnation of the ship, and the insurer paid out total-loss compensation and kept
the wreck. In such a case the loss incurred by the unsuccessful preventive measures
which the assured has taken, should be recoverable in full, in addition to the sum
insured. The value of the wreck which the insurer takes over is irrelevant in this
connection.

The only situation where the limitation has some justification is where the insurer
pays out the sum insured in order to avoid further liability (§ 40 of the 1930 Plan, cf.
§ 82 of the new Plan). Here the assured receives full compensation for the value of the
asset and. in addition, he keeps the wreck, if any. 1n this connection it might therelore
be said that the assured would «make a profit» if, in addition to full compensation
and the wreck, the costs of preventive measures incurred for the purpose of salving the
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wreck wauld alse be recoverable in full. However, in this situation the insurer's
liability for the costs of preventive measures was regulated positively in § 40,
subparagraph 2, of the 1930 Plan, cf. § 82, subparagraph 2, of the new Plan. The costs
are recoverable in full, in addition to the sum insured, provided they were incurred
before the assured learned that the insurer would pay the sum insured.

§ 39 of the the 1930 Plan did not contain any special rule to the effect that interest
on the claim is recoverable in excess of the sum insured. However, this has been done
in practice, and the new Plan has included an express rule along these lines,

In connection with § 80 must be mentioned § 167, which deals with liability for the
removal of war-wrecks. Under that paragraph the war-risk insurer covers such liabilicy,
even if the sum insured is exceeded,

§ 81. Limit of liability in the case of combination of perils

This paragraph is new.

In the Pan case, ND 1956.323 NH, the question arose as to how the limitation to
the sum insured was to be practiced in the event of a casualty with a «mixed»
causation. Liability for the damage to the ship was apportioned with 40% on the
maring insurer and 60% on the war-risk insurer. The costs of repairs etc. exceeded the
hull valuation, but the assured demanded full compensation, claiming that each of the
insurers within his sum insured was liable for his share of the damage to the ship. The
Supreme Court rejected the claim on the grounds that the assured shall not «in a case
of a combination of various different perils be in a financially more advantageous
position than if there had been no combination of different perils». The Plan confirms
the rule laid down by the Supreme Court.

§ 82. Insurer’s right to avoid further liability by payment of the sum insured

This paragraph corresponds to § 40 of the 1930 Plan and section 74, subsection 2,
of ICA. _

Under § 40 of the 1930 Plan the insurer had to exercise his right to pay the sum
insured «within 14 days of having received adequate information regarding the loss»,
However, the insurer should have the right to limit his liability also at a later stage
during a prolonged salvage operation, and the Plan has deleted the limitation.

Where the insurer pays the sum insured in accordance with this paragraph the
further salvage operation will be for the assured's own account and risk. If the salvage
operation is successful, the assured will keep the wreck, while he must on the other
hand pay the full costs. However, he may claim a reimbursement of the costs he has
incurred before he was infarmed that the insurer had decided to pay the sum insured.
The measures, which the assured has instituted prior to that time are for the insurer’s
account, even if the costs do not accrue until later.

Normally it will be the hull insurer who pays the sum insured for the insured
vessel. However, the provision is also applicable to an equipment insurer. With a view
to this eventuality subparagraph ! of the paragraph presupposes that it may also
become appropriate to pay a part of the sum insured, viz. if the equipment insurer
withdraws from the salvage operation after part of the equipment has been salved.

The principle contained in this paragraph is only applicable in property insurance.
The insurer cannot invoke the provision if the assured, contrary to his wishes, wants
to institute legal proceedings regarding a liability which is covered by the insurance,
Here it is necessary to resort to the rules contained in § 94. If the assured in such a
case is supported by the arbitrator, but a liability, which absorbs the entire sum
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insured, is nevertheless imposed on the assured in the legal proceedings, the insurer
shall cover the Htigation costs under the general rules.

Chapter 5
Claims settlement

Subdivision |
Claims statement, interest, payments on account etc.

§ 83. Assured’s duty to provide particulars and decuments

This paragraph corresponds to § 45, subparagraph 2, of the 1930 Plan, and section
22, subsection 1, of ICA.

Under the 1930 Plan it was the assured’s duty to provide particulars and
documents «which the insurer wishes to have in connection with the settlement of the
claim», In one respect this rule was not far-reaching enough, in that it should also be
the assured’s duty to produce a document or a particular which has a bearing on the
settlement, but of which the insurer is not aware und therefore has not requested. On
the other hand, the provision went too far when entitling the insurer to demand to
have any document handed over which he might want with a view to the claims
settlement. The assured’s duty should not comprise more than what the insurer needs
from an objective point of view, Subparagraph 1 of the paragraph is worded along
these guidelines.

1f the assured neglects his duty under subparagraph . ke forfeits his right to claim
interest for the time lost, c¢f. § 86, subparagraph 2. 1t will not normally be reasonable
to react with loss of interest until the insurer has voiced an explicit request for a
specific piece of information or a specific document and the assured then fails to
comply with the request.

The rule contained in subparagraph 2 of the paragraph is new. Neither the 1930
Plan nor the policies contained any rule regarding traud on the part of the assured in
connection with the claims settlement (¢f. however. § 22 No. 3, subparagraph 2, of the
1930 Plan, regarding fraud in connection with double insurance). Hawever, outside
marine insurance it is customary to include a clause in the policy to the effect that the
assured will forfeit any claims against the company it he commits fraud in connection
with the claims settlement. Such a rule must be considered too strict. IT the fraud is
of only secondary importance and concerns only certain losses, it will be a severe
reaction 1o refuse any compensation. It will also be easier to get the courts to hold
that fraud has been committed if the consequence is not a loss of all rights. The
provision has therefore been worded along the same lines as the rules relating 1o a
casualty caused by gross negligence, cf. § 56.

As mentioned in § 30, the insurer will sometimes in connection with the claims
settlement want particulars from the classification society, inter alia in order to have
a basis for evaluating whether incorrect infermation was given when the insurance was
taken cut, whether the assured has violated safety regulations, whether he has been
aware of a fact making the ship unseaworthy. etc. Often the situation will be that the
classification society will only provide particulars if the shipowner has given his
express consent. If the assured refuses to give such consent and the particulars for
that reason cannot be produced, the insurer’s liability should be limited in the same
way as where incorrect information has intentionally been given, cf. subparagraph 2,
2nd sentence of the paragraph.





































































§ 125. Cases where the insurer is entitled to full premium for the time the ship is
in port
This paragraph corresponds to the Huyil Policy D1 (e), (f) and (j).

§ 126. Claim for reduction of premium, Charge on return of premium

This paragraph corresponds 1o the Hull Policy D1 (i) and § 15, subparagraph 3,
of the 1930 Plan.

The rules contained in this paragraph are applicable to all cases where the duty
of the person effecting the insurance to pay premium has lapsed, wholly or in part,
under the rules contained in Chapter 3, ¢f. § | 16, subparagraph 2, §§ 119, 120, 121 and
122 to 125,

It has been suggested to extend the time-limit for making a claim for a return of
premium from 3 months (the Hull Policy) to 6 months. According to the policy the
time-limit took effect as from «expiry of the policy». According to the Plan the
time-lmit takes effect as from expiry of the insurance year, alternatively expiry of the
period of insurance agreed. The term «insurance year» Is used in order to adapt the
rule to the continuous insurances. In this paragraph «the insurance year» means a
period of one year from the insurance came into force. If it is a continuous insurance
contract, the insurance year constitutes a period of one vear from expiry of the
preceding insurance year. The insurance vear may coincide with the calendar vear, but
this is not a requirement. Under the policy the insurer was entitted to demand the
production of a certified extract of the log book. This regulation is superfluous
alongside section 39 of the Maritime Code.

Under the 1930 Plan the charge on return of premium was 10% of the return
premium, however, not higher than NOK 300,—., According to the Hull Policy the fee
was also 10%, in that the full return premium constituted 90% of the premium for the
period for which the return premium was granted. However, according to the Hull
Policy there was no limit to the amount of the premium which the insurer was entitled
10 keep. — The Plan maintains the rule of a cancellation fee of 10% on the return
premium but, like the 1930 Plan, it stipulates @ maximum amount.

Chapter 7
Insurance of the interest of third party

§ 127. Scope of the rules

This paragraph corresponds to § 53 of the 1930 Plan.

Under section 54, subsection 1, of ICA, a propenty insurance shall be deemed to
be taken out for the benefit of «anyone who as owner. mortgagee or holder of some
other possessory rights in the subject-matter, or because he bears the risk in respect
of same, is interested in preventing it from being damaged or lost». In connection
with an ordinary property insurance there may accordingly be a number of «assuredn,
viz. all the persons who have a further qualified interest in the capital value of the
subject-matter. The third party concerned is automatically co-insured and will, in the
event of a loss, have an independent claim against the insurer corresponding to his
financial interest in the subject-matter. Sometimes his interest will comprise the entire
value of the subject-matter, as e.g. when he has bought and paid for it or has a
mortgage which swallows the entire value. But he may also be a co-assured alongside
the owner.

The 1930 Plan contained rules relating to the insurance of third parties’ interests
in §§ 49 to 33. The rules were very complicated and difficutt to follow, They were also
characterized by the fact that they were written with a view to being applicable to the
insurance of goods. However, there is a considerable difference between problems in
& shipownet’s insurance and problems in an insurance of goods.

The branch of the shipowner's insurance where third parties” interests are
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particularly relevant is hull insurance. In this connection there may be a number of
third parties with financial interests in the ship’s capital value, inter alia a purchaser
who has taken over the ship, or who has entered into an agreement tor the purchase
of the ship at a price which is lower than the valuation, a long-term charterer who hus
entered into an agreement on favourable conditions, a shipyard which has a lien on
the ship as security for the invoice for repairs, a maritime lienholder, or a mortgagee.
If section 54, subsection 1, of FCA were to apply to hull insurance, all these categories
of third parties would, depending on the circumstances, have the right to claim a share
of a total-loss compensation for the ship, and their interests would also have to be
safeguarded by a regulation of partial damage. This would be in contravention of
traditional solutions in marine insurance and would reduce the financial security
which the insurance gives the shipowner from time to time. § 53 of the 1930 Plan
therefore explicitly set asidc section 54, subsection 1, of ICA, stipuiating that an
insurance, which an owner of ship or goods had taken out, did not cover «the interests
of a mortgagee or other similar interests of a third party connected with the
subject-matter insured, unless there is an express agreement to the contrary». As
regards the mortgagees, a separate arrangement had been made, cf. below in Chapter
8.

The Plan maintains the previous system. Subparagraph 2 of this paragraph
establishes as a basic principle that the third party’s interest in the subject-matter
insured is not protected, unless this has been specifically agreed. As regards the
mortgagees, their position is regulated in Chapter 8 of the Plan. Under § 148 the hull
insurance is also for the benefit of a third party who owns or has separate security in
ship’s equipment covered by the insurance, and under § 209 the purchaser of a
newbuilding is co-insured under the shipyard’s insurance as far as instalments already
paid on the building price are concerned. Otherwise the Plan does not contain any
rules regarding automatic co-insurance or other protection of other third parties. Such
agreements would have to be concluded separately, e.g. if the hull insurance is also to
be for the benefit of the purchaser of the ship.

The rules contained in this chapter will hardly have any wide practial application.
As most of the questions of importance in connection with the protection of the
mortgagees and the purchasers of newbuildings are exhaustively regulated in Chapter
8, cf. § 209, subparagraph 3, the rules contained in Chapier 7 will, apart from the case
mentioned in § 148, essentially be applicable when, by way of exception, a separate
agreement is made to the effect that the insurance shall also be for the benefit of other
third parties than the mortgagees, <f. subparagraph 1 of the paragraph.

§ 128. Duty of disclosure

This paragraph corresponds to § 52, No. 1, of the 1930 Plan.

Where a third party is co-insured, his rights will depend on the existence of a valid
contract of insurance. Failure on the part of the person effecting the insurance to fulfil
his duty of disclosure may invalidate the contract of insurance wholly or in part, ¢f,
Chapter 3, Subdivision I, of the Plan, and a co-insured third party will have to accept
that the insurer invokes this objection, despite the fact that no fault attaches to the
third party.

This paragraph regulates the case where a third party is in possession of
information which has a bearing on the insurer's assessment of the risk. If the third
party knows that the insurance is being effected, he has the same duty as the person
effecting the insurance to give his information to the insurer, and his negligence will
be assessed under the general rules relating to the duty of disclosure contained in the
Plan, cf. subparagraph 2, Ist sentence, of this paragraph. For the insurer it will therfore
be of essential importance te know whether the third party is aware of the insurance
being taken out, so that he has a duty to and a possibility ol passing on the
information he possesses. Hence. under subparagraph ! of the paragraph the person
effecting the insurance shall, in addition to the other risk information which it is his
duty to give, also state whether or not the third party knows that the insurance is taken
out. If the person effecting the insurance intentionally or negligently fails to give the
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insurer this information, the third party shall be considered as if he knew that the
insurance was taken out and failed to give the information which he should have
given, cf. subparagraph 2, 2nd sentence, of the patagraph.

§ 129. Loss of assured’s rights owing to acts or omissions of the person effecting the
insurance

This paragraph corresponds to § 52 No. 3 a of the 1930 Plan.

A third party, who is co-insured, has an independent position as «assured» in
relation to the insurer. He may thus, wholly or in part, forfeit the cover tor himself,
and only for himself, by causing an increase of peril, a casuaity, failing to notify the
insurer of a casualty which he learns about, ete. All rules in the Plan which are aimed
at the «assured» will thus be directly applicable to him.

However, under this paragraph the assured shall also to a certain extent be
ideniified with the person effecting the insurance as regards acts of this nature, viz,
when the subject-matter insured is in the custody of the person effecting the insurance
or in the custody of someone who holds it on his behalf. In that event negligence on
the part of the person effecting the insurance shall be assessed as if it had been shown
by the assured, regardless of the fact that the person effecting the insurance no longer
has any personal {inancial interest in the subjeci-matter insured.

§ 130. Amendments to and termination or cancellation of the contract of insurance

This paragraph corresponds to § 52 No. 3 b, of the 1930 Plan, and section 536,
subsections 1 and 2, of ICA.

The paragraph gives the person effecting the insurance a wide authorization on
behalf of a co-insured third party. However, it will hardly be of any major practical
significance. In the shipowner's insurance it will be a rare thing for an insurance to
be taken out for the benefit of a third party whose identiy is not disclosed to the
insurer {cf. the last subparagraph of the paragraph), and if it has been disclosed that
the insurance is effected for the benefit of a specific third party, it will normally also
follow from the relationship that the person effecting the insurance shall not have the
right at his own discretion to eliminate the cover, (cf. the Ist subparagraph of the
paragraph.

§ 131, Settlement of claims

This paragraph corresponds to § 52 No. 3 ¢ and d, of the 1930 Plan, and section
57 of ICA.

Section 57, subsection 1, of ICA, explicitly establishes that it is «the person to
whom the interest belongs who is entitled to the compensation. This applies even if the
person effecting the insurance has not notified him of the insurance». The same
applies under the Plan, However. it was not found necessary to state the rule explicitly,
1n view of the fact that it follows from TCA’s rules and from the entire Plan system.

The paragraph gives the person effecting the insurance a certain negotiation and
acknowledgement-of-receipt autharity vis-a-vis the insurer. The authority is subject to
the condition that the insurer does not know. nor ought he to have known, who the
assured is. It is thus not sufficient to deprive the person effecting the insurance of his
authority that the insurer realizes that a third party is co-insured, as long as he neither
knows, nor ought to know, who that third party is.

§ 132. Rights of the insurer against the person effecting the insurance

This paragraph corresponds 10 § 52 Nos. 2 and 4 of the 1930 Plan.

The duty to pay premium lies with the person effecting the insurance, cf. § 112,
subparagraph 1. However, in the event of a default on the payment of premium the
insurer may invoke his rights against anyone whe is assured under the contract of
insurance, cf. subparagraph 1, 1st sentence, of the paragraph. The assured will often
be interested in laying out the premium, thereby averting the effects of a default, and
subparagraph 1, 2nd sentence of the paragraph therefore prescribes that he shall be
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informed of any demands, notices of termination and other notices sent by the insurer
to the person effecting the insurance.

Subparagraph 2 of the paragraph prescribes an identification of the person
cffecting the insurance with the assured if the knowledge of the person effecting the
insurance when the insurance was taken out is relevant for the question whether or
not a premium shall be paid.

The last subparagraph of the paragraph establishes the general basic principle that
the insurer may always set off outstanding premium payments and other claims arising
from the insurance concerned against the compensation, regardless of whether the
compensation accrues to someone other than the person effecting the insurance.
However, the insurer cannot set off claims which have no connection with the contract
of insurance. The right to plead a set-off here is thus somewhat limited in relation to
what would follow from general rules of law. A special rule which further limits the
right to plead a set-off is incorporated in the chapter on mortgagees, see § 138 if.

§ 133. Change of ownership

This paragraph corresponds to § 65 of the 1930 Plan and § 10, subparagraph 2, of
the P. & 1. Rules.

Under section 54, subsection 2, of ICA a property insurance shall, regardiess of
any agreement to the contrary, be effected for the benefit of the purchaser of the
property for a period of 14 days, providing the new owner does not have a claim for
compensation through his own insurance. However, this mandatory rule does not
apply to «marine insurance of ships», and was made inoperative by § 65 of the 1930
Plan. The new Plan confirms the previcus system. In the shipowner’s insurance the
risk is contingent on who has the disposal of the ship to such a great extent that a
change ef ownership should unconditionally result in the insurance lapsing,

The provision applies not only 1o hull insurances which are taken out on the basis
of the Plan, Also freight and P. & I. insurances will lapse in the event of a change of
ownership.

The insurance will lapse only in respect of casualties which oceur after the change
of ownership. If the ship at the time of transfer has unrepaired damage, for which the
insurer is liable, or is encumbered with a maritime lien for claims for damages which
will be covered by the P. & 1. insurance, the seller has a conditional claim against the
insurer, which he may transfer together with the ship, cf. ND 1950,299 Bergen
Byrding.

Subparagraph 2 of the paragraph gives the insurer a right of termination when
more than half of the capital in the company that owns the ship passes to a new
owner, and in the event of a change of management. In this connection also a
co-ownership with personal liability of the owners shall be regarded as a company.
The rules relating to the transfer of shares or interests is, of course, not quite
satisfactory from the insurer’s point of view, in view of the fact that a person or a
group may acquire a controlling influence in the company through the purchase of
less than 30% of the interests or the share capital. To draft a rule which would in a
practical manner regulate such a situation would be very difficuit.

Where the insurance lapses by virtue of this paragraph, the person effecting the
insurance may demand a reduction of the premium under § 121, subparagraph 1.

Chapter 8
Insurance also covering mortgagee’s interest

The trend in the direction of bigger and more costly ships has resulted in the
shipowners to an increasing extent being forced to solve their financing probiems by
mortgaging the ships, Greater attention is being paid to the rules relating to mottgages
on ships than before. This applies in particular to the aspects of insurance law in
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connection with these problems: Without an effective insurance cover of the
mortgagee’s interests an extensive credit in ships would not be possible.

The mortgagee's interest may be covered by independent insurances, but as the
shipowner would in any circumstances insure his interest in full, regardless of the
morigage, the mortgagee insurance would in reality result in double insurance. The
most expedient solution must obviously be that the mortgagee in some way gets to
benefit from the shipowner's insurances. Formally speaking, this may be arranged in
two different ways:

In the first place the mortgagee may be given a maortgage on the shipowner's ¢laim
against the insurers. The insurers should have no objections to such an arrangement.
The ship mortgagee will as a mortgagee in the insurance cluim not have any priority
right against the insurer over the shipowner. However, the system has certain
deficiencies. When using the construction «mortgage on the insurance claim», the
difficult questions of legal protection for mortgage on claims arise. Without legal
protcetion a morntgage is not worth much, the shipowner's other creditors not having
to respect the ship mortgagee's preferential rights to the insurance. In practice the
legal protection has been ensured by the shipowner's insurance policies being
deposited with the mortgagee, an arrangement which has been approved by the
Supreme Court, see Rt. 1918.205 Kragernzs, and which the 1930 Plan assumed would
be maintained, see its § 51. As the issuing of the policies normally does not take plage
until some time after the commencement of the insurance vear, there will EVETY vear
be a shorter or longer period during which the mortgagee’s rights are unprotected, see
further Vislie: «Panthaverinteresser i kaskoforsikring, Norsk Forsikringsjuridisk
Forenings Publikasjoner nr. 8» (also in TfR 1939.34-52), By the Nordkyst-judgment
ND 1933.383, however, the Supreme Court held that legal protection may also be
established by an entry in the ships’ registry. As most ship-mortgage forms contain a
provision to the effect that the mortgagee shall also have a mortgage on any sums
insured, and as ship mortgages must always be registered, this means that the
mortgagees in most cases so to speak automatically obtain a legally protected
mortgage in the shipowner's insurance claim (cf. Langlo in «Forsikrings-tidendes»
1953.221-.23).

When the Nordkyst judgment was rendered, however, practice had long since
abandoned the system of a mongage on the insurance claim and switched to the
system of co-insurance of the mortgagee’s interest under the shipowner's insurances:
by co-insurance the mortgagee gets a direer claim against the insurer. not Just & claim
derived from the shipowner's claim. whereby the many complex legal-protection
problems are averted. What rights the mortgagee shall have vis-a-vis the insurer mav
be determined in the insurance conditions. The rules may be worded in detail in the
said conditions as indicated by the mortgagee’s need for protection and the insurers’
possibititics of affording cover without being bound by (he limits sel by the concept
of mortgage on claims. The co-insurance point of view may also be applied in
connection with insurances which do not concern the shipowner’s interest in the ship
itseif, e.g. P. & I. insurance. where the concept of a mortgage on the insurance claim
would hardly be filting.

A co-insurance of the mortgagee interest may be effected in several ways. It may
be an automatic side-elfect of the shipowners insurance, or be contingent on an
explicit declaration from the insurer to the mortgagee. Further. it may be «dependent»
or «independent». Co-insurance is «dependent» where the insurer may invoke
vis-&-vis the mortgagee all the objections he may have vis-i-vis the shipowner. It is
«independent» where the mortgagee’s claim is more or less unaffected by the insurer’s
objections vis-a-vis the shipowner,

Section 54 of ICA authorizes in connection with property insurance, e.g. hull and
hull-interest insurances, an automatic, independent co-insurance of the mortgagee
interest. That the shipowner has e.g. caused 4 casualty intentionally or by gross
negligence does not deprive the mortgagee of his right to compensation under this
paragraph, obviously subject to the condition that the mortgagee himself is not an
accomplice. From the mortgagee's point of view the paragraph provides a highly
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satisfactory solution. The marine insurers, however, have not been willing to bear the
increased burden which this solution involves. Section 54 of ICA, which is not a
mandatory provision, was made inoperative by §53 of the 1930 Plan. §127,
subparagraph 2, of the new Plan provides the same rule. As an addendum to the 1930
Plan a «Mortgagee's Clause» was adopted, which could be incorporated where
co-insurance of mortgagee’s interests was accepted. However, the said clause, which
gave the mortgagee mare or less the same protection as he would have got under
section 54 of ICA, has not been applied to any great extent.

When it was discovered some time after the adoption of the 1930 Pian that the
system of pledging the shipowner’s policies was not quite satisfactory, a «Mortpagee
Clause 1 (PHK II» was drawn up which established a dependent co-insurance of the
mortgagee interest. Under this clause the mortgagee cover did not take effect
automatically, but had to be agreed on in each individual case. PHK 11 became
universal in hull insurance, and a mortgagee cover of similar content was introduced
in P, & 1. insurance by the conditions of 1955, § 37. The Plan follows the same pattern.
Some minor amendments have been made, inter alia with a view to the fact that the
rules must be applicable to property insurances as well as liability insurances.

The rules contained in this chapter are not only applicable in connection with the
mortgaging of ships. Under § 134, subparagraph [, they shall apply where «the interest
to which the insurance pertains» is mortgaged. Hence, they will also be applicable e.g,
where the shipowner's anticipated freight income under a charter-party has been
transferred to the lender as security. However, u mortgage on a ship is the most
practical example, and the presentation below is aimed only at such a situation.

§ 134. Mortgagee’s rights against the insurer. Notice of mortgage

According to the introduction in PHK I an explicit agreement had to be entered
into between the shipowner and the insurer to the effect that the morigagee shall be
co-insured. § 37 of the P. & 1 Rules merely required a {unilaterai) notice from the
shipowner that the ship has been mortgaged and that he wants the mortgagee’s interest
protected. The Plan goes one step turther and introduces an automatic co-insurance
ol the mortgagee interest, see subparagraph 1 of the paragraph. Admittedly, a notice
shall normally be given because of the provision contained in subparagraph 2,
However, it is possible that, due to an oversight, no notice has been given. If the ship
should then be lost and the shipowner go bankrupt, the mortgagee will be protected
under the Plan, whereas the result according to PHK 1T would be that the entire sum
insured would go into the bankrupt estate so that the mortgagee would merely get a
dividend. However, the principle of the Nordkyst judgment (ND 1953.383) would give
the mortgagee a certain prolection also in those cases.

The paragraph is applicable only where the ship is «morgaged», it thus only deals
with ordinary mortgages. Neither the maritime-lien holder. nor the creditor who has
distrained upon the ship is co-insured under the shipowner’s policies. It has not been
made a condition that the mortgage is registered, but if the mortgagee's rights in the
ship do not have legal protéction, his rights as co-insured will not be protected in a
conflict with the shipowner's creditors, cf. Rt 1939.343 NH.

Subparagraph 1 i.f. expresses the basic principle for the dependent co-insurance:
The mortgagee’s rights against the insurer shall not exceed the rights of the owner. The
same rule followed from the more casuistic provisions contained in PHK I,
paragraphs a and c. During the revision work the Norwegian Bank Association made
a statement where the association supported an independent mortgagee cover along
the lines of section 54 of ICA. The Association could not see any weighty reusons why
mortgagees in ships should have a cover which was inferior to that of other
mortgagees, and indicated that the ship mortgagees would themselves have 1o obrain
cover against the risks which are uncovered under the Plan, The premium for this
special insurance would then be charged to the debtor. However. the Committee found
that it had to accept the counterarguments presented by the insurers. The insurers
stated that the Norwegian merchant marine today is morigaged up to around half its
value and that many ships are mortgaged to their [ull huli valuation. The insurers
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could not undertake to keep the mortgagees insured regardless of whether the
shipowner had forfeited his cover. The protection for the insurers inherent in the
subjective seaworthiness rule would otherwise be essentially reduced.

The principle involves a certain degree of uncertainty for the mortgagee. If ¢.g. the
ship, with the shipewner's knowledge, puts out to sea in an unseaworthy condition and
is last as a result of the unseaworthienss, the mortgagee risks being left without cover,
For deep-water hull insurance this «subjective risk» is very small. However, in view
of the large extent of mortgage credit on ships, even a small uncovered risk will be
undesirable from the mortgagee’s point of view. For that reason separate insurances,
which cover the mortgagee against the «subjective risk», have been taken out in
England and Sweden, and sometimes alse in Norway. The real need for this form of
insurance is, however, so insignificant, that it has not been deemed necessary to draw
up more specific rules for such insurance in the Plan,

The fact that the mortgagee’s rights do not rank before the rights of the owner
does not mean that the owner may arbitrarily waive his, and thereby the mortgagee’s,
rights under the insurance, §§ 135 to 138 contain several provisions intended to protect
the mortgagee against this and against the owner receiving compensation from the
insurer without the mortgagee benefiting from the insurance. However, in order to
obtain such protection, the mortgagee must see to it that the insurer is notified of the
mortpage, see subparagraph 2 of the paragraph. The rule contained in subparagraph
3 of the paragraph describes the insurer’s obligation; but the mortgagee is covered
even if the insurer fails to give the prescribed notice.

If natice under subparagraph 2 is not given, but the insurer nevertheless knows,
or ought to know, that the ship js mertgaged, the mortgagee cunnot inveke the general
rules relating te a third-party insurance, particulary $§ 130 and 131, The rule regarding
notice to the insurer as a condition of protection of the mortgagee must be interpreted
antithetically and must as a special rule prevail over the general principles contained
in Chapter 7. However, the possibility that the courts may in such cases wish to protect
the mortgagee cannot be ruled out. At any rate in connection with the payment of a
total-loss claim the insurer should for that reason demand a certificate of title and
encumbrances. Conflicts of this nature will hardly arise very often, in view of the fact
that the mortgagees, in order to be on the safe side, will probably make sure that the
insurer is notified in accordance with this paragraph.

The rule contained in § 128, subparagraph 2, which imposes a specific dutv of
disclosure on a co-insured third party, who knows that the insurance is heing effected,
will also be applicable to a mortgagee in the ship. However, the example is of little
practical importance. as the mortgagee will rarely posesses any relevant information
about the ship which the shipowner does not have as well,

§ 135. Notices of termination and other dispositions concerning the insurance
Subparagraph | of this paragraph corresponds to PHK 11 paragraph b.
Subparagraph 2 of this paragraph corresponds to PHK 11 paragraph d, but the

minimum notice period vis-d-vis the mortgagee has been increased from 3 to 7 days,
The provision is enly applicable in the event of a notice of termination. If the

insurance lapses automatically, e.g. in case of a change of ownership, ¢f. § 133. or is
suspended without prior notice, e.g. by deviation. ¢f. § 37, the cover of the mortgagee’s
interest will also cease without notice. As regards a change of ownership a rule was
proposed at an eurly stage of the revision work according to which the insurance was
not to lapse antomatically in relation to the mortgagee, in that he was under any
circumstances entitled to a termination on 7 days’ notice. However, the proposal was
opposed by the insurers. Practice has shown no great need for such a rule, in view of
the fact that the buyer always arranges for a new insurance to be effected from the
take-over. On the other hand, the rule would involve inconveniences for the hull
insurers, in view of the fact that it will often take a long time from the sale until they
are notified of the transfer. They might thus find themselves in a situation where they
would be liable vis-a-vis the mortgagees for a long time without any reasonable chance
of getting any premium for that risk.
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Also in connection with an ordinary renewal of the insurance the Committee
found no reason to give the mortgagees any special protection. A duty to notify the
mortgagees could in any circumstances only be imposed on the leading insurer, as it
would entail far too great complications if notice were also to be given every time a
line with a co-insurer was terminated. A duty for the leading insurer to notify the
mortgagee would also mean a strain at a time when insurers notoriously have a heavy
warkload. Such a duty would also involve a considerable risk of liability for damages
for the insurers if the duty was neglected. The Committee therefore assumed that the
best practical solution to the problem would be for the mortgagees themselves to keep
up to date with the insurances of thc mortgaged objects and inquire with the
shipowner before 4 renewal can be effected.

§ 136. Deviation, alteration of the risk

The rule is new in relation to PHK 11. However, a corresponding provision is
contained in a clause regarding an addendum to the mortgagee clause, drafted by The
Central Union of Marine Underwriters and applicable to the insurance of coastal and
fishing vessels.

§ 137. Handling of claims, claims statements etc.

Subparagraph | corresponds to PHK II e, but is somewhat more comprehensive.
According to PHX 1T it was only the claims handiing which the mortgagee could be
kept out of, whereas the Plan also includes claims statements and the lodging of claims
against third parties. Thus the owner may e.g. conclude an out-of-court settlement
with the insurer regarding a disputed poinl of the claims statement without first having
obtained the morigagee’s consent. Admittedly, an exception is made in subparagraph
2:in the event of a total loss the owner should not be entitled to make dispositions
regarding claims, which would belong to the mortgagee. without having obtained the
consent of the latter.

§ 138. Payment of compensation

This paragraph corresponds to PHK, subparagraph f.

The rule contained in subparagraph | does not imply anything new. As regards
compensation for partial damage. however, certain simplifications are suggested. see
suparagraphs 2 4. If the insurer sees (o it that the claims amount is used as payment
for repairs of the damage, or to meet a liability to a third party, the mortgagee’s
interests will normally be protected. because the value of the mortgage will as a rule
be restored. A mortgagee should therefore not have the right to oppose such payment,
and there is accordingly no reason why his consent should be required. PHK 11
contained the same rule (sce paragraph f, subparagraph 2, 2nd sentence) as regards
compensation to third parties, but required consent where the payment exceeded 10%
of the sum insured or NOK 200,000. In the Plan such a limitation is only stipulated
for cases where payment is effected without the insurer making sure that it is used to
meet repair costs or third-party claims. For this reason the limit is set at 5% of the
valuation, not more than NOK 200,000. — The rule contained in the last sentence of
subpuaragraph 2 did not exist in PHK 11, but had to apply where that clause was used.

The insurer’s right to set off c¢laims under subparagraph 5 is more restricted than
under § 132, subparagraph 3. 1t is reasonable to limit this right to claims which arise
from the contract of insurance for the ship in question, in as much as the mortgagee
cannet be required to keep up to date on the outstanding premiums which accrue lor
the assured’s other ships. Further, it would be reasonable to stipulate a certain
time-limit. Here the Committee decided on a time-limit of 2 years. Hence, the hull
insurer cannot have more than 2 ycars’ premiums outstanding and expect to have
the right to set off these in full against future compensations.

The Committee realized that it might involve certuin disadvantages to lie the
time-limit to the payment of the compensation. If at the time of the casualty there are
two years’ outstanding premiums, the insurer cannot automaticully expect that these
arrears can be set off against the compensation which will be paid out later. However,















































































































































